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STATEMENT OF QUESTIONS PRESENTED 

1. Was the said Blanche H. Bohannon at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing of sound and disposing mind 
and capable of executing a valid deed or contract? 

2. Was the said paper writing, dated the 3rd day of 
October, 1951, obtained or the execution thereof pro¬ 
cured from the said Blanche H. Bohannon, deceased, by 
undue influence of Mrs. Clara Harver or any other 
person or persons? 

3. Was the said paper writing, dated the 3rd day of 
October, 1951, obtained or the execution thereof or the 
subscription thereto procured from the said Blanche 
H. Bohannon, deceased, by coercion, fraud, or duress 
practiced upon the said Blanche H. Bohannon by Mrs. 
Clara Harver or any other person or persons? 
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IN THE 


United States Court of Appeals 

i 

For the District of Columbia Circuit 


No. 11,768 


Harry B. Tomlinson, Edna Mundy, Katherine Venable, 
Kornmann Tomlinson, and Raymond W. Tomlinson, 
Appellants, 

vs. 


Clara Harver and Thomas F. Dempsey, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based on Section 1291 of 
Title 28, United States Code since this is an appeal from 
the United States District Court for the District of 
Columbia. 



STATEMENT OF THE CASE 

This case involves a caveat to the will of Blanche H. 
Bohannon, deceased, by certain of her adult brothers and 
sisters, they being her heirs at law and next of kin. 
Blanche H. Bohannon, although domiciled in the District 
of Columbia at the time of her death on October 13, 1951, 
was a patient in Bon Secours Hospital, Baltimore, Mary¬ 
land, at death. Her alleged will dated October 3, 1951, was 
filed for probate in the District of Columbia. The decedent 
was 69 years of age at the time of her death, her death 
being due to carcinomatosis due to malignant melanoma 
and diabetes mellitus (Plaintiffs’ Exhibit No. 4—R-213A). 
Although 5 issues were involved in this caveat proceeding 
at the outset, the plaintiffs (caveators) abandoned two 
issues and the Court, Judge Holtzoff presiding with a jury, 
directed a verdict on the other three issues from which 
this appeal is taken; said issues involved herein being 

(1) testamentary capacity, (2) undue influence, and (3) 
coercion, fraud or duress. 

STATEMENT OF POINTS 

(1) That the Court erred in directing a verdict for the 
defendants on issue number 2 (testamentary 
capacity), such being contrary to the law and the 
evidence in the case. 

(2) That the Court erred in directing a verdict for the 
defendants on issue number 4 (undue influence), 
such being contrary to the law and the evidence in 
the case. 

(3) That the Court erred in directing a verdict for the 
defendants on issue number 5 (coercion, fraud, or 
duress), such being contrary to the law and the 
evidence in the case. 
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SUMMARY OF ARGUMENT 

The appellants (hereinafter called plaintiffs) take the 
position that the decedent at the time of executing the 
alleged will did not have the mental capacity to make a valid 
deed or contract, because of her physical and mental con¬ 
dition due to her long prior illness and suffering with a 
melanoma cancer and the heavy dope and sedatives de¬ 
cedent was under reasonably prior to and at the time the 
alleged will was executed. 

The appellants take the position that the alleged will 
was extracted from the decedent by the use of undue in¬ 
fluence, fraud and coercion practiced upon the testatrix 
by Clara Harver (one of her sisters) one of the appellees 
(hereinafter called defendant) and that the terms and pro¬ 
visions of the challenged will are in truth and fact due to 
the machinations of Clara Harver. 

Appellants say they made out a prima facie case on the 
issues of testamentary capacity, undue influence, coercion 
and fraud and the Court erred in directing a verdict in 
favor of defendants on these issues. 

ARGUMENT 

1. That the Court erred in directing a verdict for the defend¬ 
ants on issue number 2 (testamentary capacity), such being 
contrary to the law and the evidence in the case. 

Plaintiffs’ evidence showed that Blanche H. Bohannon, 
age 69, lived in an apartment in Washington, D. C. (App. 
65); on March 5, 1951, she was admitted the first time to 
Bon Secours Hospital, Baltimore, Maryland (App. 41); 
for a few days prior to her admission she resided in Balti¬ 
more with Edna Mundy (one of the plaintiffs) (App. 74); 
that she underwent an operation in said hospital on March 
9, 1951 (App. 41); a laceration was made extending from 
under her left breast to the axilla on her left side (App. 
41); a large gland removed that was darkly pigmented and 
pathological report showed melanoma with axillary 



metastasis (App. 41); that all visible lymphatics were re¬ 
moved and incision sewed up (App. 28 and 41). She was 
discharged March 28, 1951 (App. 42) and convalesced for 
three weeks thereafter in the Baltimore home of her sister 
Edna Mundy (one of plaintiffs). Thereafter testatrix re¬ 
turned to her Washington, D. C. apartment (App. 65). On 
September 9, 1951, testatrix returned to Bon Secours 
Hospital in Baltimore, Maryland, without a reservation 
and on the way over she told witness Bertha Tomlinson if 
she could not be admitted not to take her to Clara Harver’s 
(defendant’s) home (App. 79). (Edna L. Mundy, 
Katherine Venable, Harry B. Tomlinson, plaintiffs, and 
Clara Harver, defendant, all reside in Baltimore, Mary¬ 
land). Testatrix was promptly admitted to Bon Secours 
Hospital and on September 12, 1951, at the request of 
Doctor Cunningham, her attending physician and surgeon, 
testatrix wrote out a will in longhand, and the next day 
she was to and did undergo another operation (App. 43). 
In the operation on September 13,1951, it was proposed by 
Dr. Cunningham, in view of the extensive involvement of 
the axillary glands that a mastectomy be performed (App. 
43), however, when the incision was made it was 
discovered that the melanoma had spread to the right side 
also and the infection was so great it was abandoned and 
the incision sewed up. (App. 43). As Dr. Cunningham 
stated, it was just a question of making her comfortable 
from that point on. (App. 43). He prescribed for her 
morphine, demcrol, and sedatives (App. 44). From that 
operation on, the various plaintiffs and their witnesses 
described her condition as “going dowm hill rapidly” (Dr. 
Cunningham—App. 51); “unconscious at times” (Dr. 
Mohler—adverse witness—App. 29) physical condition 
very poor on date challenged will made (October 3, 1951) 
(App. 46). All gathered at hospital on Sunday, Sep¬ 
tember 30, 1951 (3 days before challenged will made) be¬ 
lieving her death to be imminent. (App. 67 and 77). 
Witness (nurse) Judy Haynes testified as to testatrix’s 
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temperature and pulse for period October 1, 1951, to 
October 3, 1951, as follows (App. 58-59): j 



Time 

Temperature 

Pulse 

October 1,1951 

8:00 a.m. 

100.6 

112 


4:00 p.m. 

101 

128 

October 2,1951 

8:00 a.m. 

99.4 

96 


4:00 p.m. 

99 

110 

October 3,1951 

8:00 a.m. 

98 

124 


4:00 p.m. 

100 

120 


The trial judge finally excluded any further testimony re¬ 
garding her physical condition. (App. 76). 

The plaintiff, Mrs. Venable, testified that Blanche would 
try to talk and would go off to sleep in the middle of a 
sentence (App. 67); that this occurred on a number of 
occasions (App. 67); that Blanche was irrational at times 
(App. 67). 

Mrs. Venable (a sister) testified that Clara Harver and 
she discussed the September 12, 1951 will a few days after 
that date and Clara said “Blanche was not of sound mind 
through taking dope” (App. 66). 

Witness Robert C. Fitzgerald testified he had known 
Blanche all his life (App. 98); that she did not know him 
(App. 99) although room well lighted (App. 100) when 
he visited her on September 22, 1951; that she mentioned 
something about a will (App. 99); that she was under 
pressure to make a will (App. 99); that he discussed sub¬ 
ject of a will and left the room shortly and when lie re¬ 
turned she had forgotten all about it (App. 99); that she 
never expressed any preference for Clara—in fact, “quite 
the contrary” (App. 100). 

Plaintiff-witness Mrs. Mundy testified that her sister 
Blanche would “go off in a doze” when talking with her 
(App. 76); that on September 30, 1950, Blanche would not 
talk much, “kept dozing off” (App. 77). 

Witness M. D. Fitzgerald testified he had known Blanche 
since 1922 and that he had handled her business affairs 
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(App. 97); that when talking with her on September 21, 
1951, she would say “I cannot think” and change the 
subject (App. 98). 

No abstract is made of Dr. Cunningham’s testimony 
(App. 39) but a reading of it in its entirety in the 
appendix is urged. 

On the issue of testamentary capacity, the testimony of 
plaintiffs and their witnesses and the fair and reasonable 
inferences from it show: 

a. That Blanche A. Bohannon was 69 years of age, 
critically ill and in a dying condition for some time prior 
to and on October 3, 1951. 

b. That mentally she was likewise in a very poor condi¬ 
tion; that she would doze off in the middle of a sentence; 
that she was confused and forgetful; could not recognize 
someone she had known intimately all her life; that she 
would forget the subject being discussed; that at times she 
was unconscious; could not talk on occasions and her 
mental condition was abnormal. 

c. When the signature of Blanche on the will is examined 
by comparison with her signature on Plaintiffs’ Exhibits 
Numbers 1, 2, and 3 (App. 103), it will be seen she could 
neither write nor spell her name correctly. 

d. That Blanche did not know the scope of her estate 
(Dr. Cunningham’s testimony—App. 48). 

e. Did not know that she had a will and this was on or 
about September 12,1951, when handwritten will was made 
(Dr. Cunningham’s testimony—App. 48). 

The plaintiffs take the position that these factors make 
a prima facie showing of lack of testamentary capacity. 

In Page on Wills, Sec. 141, Page 239: 

“Testator must have sufficient strength and clearness 
of mind and memory to know’, in general, vuthout 
prompting, the nature and extent of the property of 
which he is about to dispose, and nature of the act 
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which he is about to perform, and the names and 
identity of persons who are to be the objects of his 
bounty, and his relation towards them.” 

It is a mixed question of law and fact whether the 
testator possesses the requisite capacity, Higgins v. Coel- 
ton, 28 Md. 115. 

Maryland holds an actual understanding of his estate is 
necessary as distinguished from capacity to understand. 
Davis v. Denny, 94 Md. 390, 50 Atl. 1037; Brown v. Fidelity 
Trust Co ., 126 Md. 175, 94 Atl. 523. 

The question in all cases is not whether a person’s mind 
is impaired, nor whether he is afflicted by any form of in¬ 
sanity, but whether the powers of his mind have been so 
affected by his disease as to render him incapable of trans¬ 
acting business like that in question, c.f. Martin v. Harsh, 
231 Ill. 384, 83 N. E. 164 13 LEA (N.S.) 1000; Dennett v. 
Dennett, 44 N. H. 531, 84 Am. Dec. 97; Alexier v. Matze, 
151 Mich. 36, 115 N. W. 251. 

2. That the Court erred in directing a verdict for the defend¬ 
ants on issue number 4 (undue influence)/ such being contrary 
to the law and the evidence in the case. 

3. That the Court erred in directing a verdict for the defend¬ 
ants on issue number 5 (coercion, fraud, or duress), such being 
contrary to the law and the evidence in the case. 

Issues numbers 2 and 3 are so interrelated they will be 
argued together. 

It is very important to understand the capacity of Mr. 
Dempsey in this case. He was the attorney for 5 years of 
defendant Clara Ilarver (App. 87). He had never met 
testatrix until about 1:30 p.m. on October 3, 1951 (App. 
S7) when he went to her hospital room to discuss her will 
(App. 87). It was testified by Harry Tomlinson he visited 
his sister there at that time and he did not seei Mr. 
Dempsey (App. 86). Mr. Dempsey denied he knew at;that 
time her estate was substantial; however, the fact that Mr. 
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Dempsey was nominated executor tends to show that he 
did know the estate was substantial and that he got that 
information from Clara Harver. Clara Harver told him 
Mrs. Bohannon wanted to draw a will (App. 87). The 
testimony showed none of the plaintiffs knew of the scope 
of their sister’s estate and Clara Harver likewise did not 
know until Harry Tomlinson told her where all of 
testatrix’s business papers were kept (App. 84). To bear 
this out Clara Harver had Mr. Dempsey prepare a paper 
for all of them to sign whereby Mr. Dempsey would handle 
everything in the event of her death (App. 71). Apparently 
it was quite agreeable with Mrs. Harver for the other 
brothers and sisters to know everything at that time. 
However, Harry Tomlinson testified that on September 12, 
1951, Clara Harver and her husband came to his home and 
asked him where Blanche Bohannon kept her papers and 
he told her (App. S4). After that information was given 
to Clara Harver her attitude changed completely because 
the testimony shows that after that date complete secrecy 
prevailed respecting her actions. The presumption from 
all the evidence is inescapable that Clara Harver came to 
Washington and went through the papers in Blanche 
Bohannon’s apartment and then learned that she had 
approximately $24,000.00 in bank and building and loan 
deposits. Harry Tomlinson testified he visited Blanche 
Bohannon in Washington in August 1951 and at that time 
she showed him her business papers and where she kept 
them; that she showed him one paper where the names of 
Katherine Venable, Edna Mundv, “Raymond Tomlinson, 
Kornmann Tomlinson, Clara Harver, and Harry B. Tom¬ 
linson appeared and it said “share and share alike”. 

The only persons present at the time the challenged will 
was executed around 9:30 p.m. on October 3, 1953, were 
Mr. Dempsey (attorney for Clara Harver), Mr. Ashbury 
and Dr. Mohler (the tvro attesting witnesses). There was 
a substantial discrepancy in their statements as to the con¬ 
dition of testatrix when they entered her room. Mr. 


9 


Dempsey stated she was awakened from a sound sleep 
(App. 91), but the two attesting witnesses said she was 
awake when they entered (App. 23 and App. 33). 

The plaintiffs called Mr. Thomas F. Dempsey (defend¬ 
ant) as an adverse witness and he testified that he had 
been the attorney for Clara Harver for 5 years (App. 87); 
that lie went to hospital the first time he saw Blanche 
Bohannon between 1:30 and 2:00 p.m. on October 3, 1951 
(App. 87); that Clara Harver told him Blanche wanted 
to make a will (App. 87); that her estate was appreciable 
(App. 90) although he thought it was not (App. 90); that 
when they entered room (when will was executed) Blanche 
was “awakened from a deep sleep”; he admitted pre¬ 
paring a paper that he would represent all of them (App. 
92); that he returned the will to Blanche (App. 95). In 
view of her physical and mental condition this, under the 
circumstances, was giving it to Clara Harver. 

The plaintiff Harry Tomlinson testified Blanche showed 
him her papers and where she kept them when he visited 
her in her Washington apartment in August, 1951 (App. 
83); that among the papers was one where all of the 
brothers and sisters were listed and it said “share and 
share alike” (App. 83); that Clara Harver and her 
husband came to his home on September 12, 1951, and he 
was not at home, and they both came back the next day, 
September 12, 1951, and Clara Harver asked him where 
Blanche kept her papers and he finally told her (App. 84); 
that he visited Blanche between 1:00 and 2:30 on October 
3, 1951, and she could not talk (App. 86); that he did not 
see Mr. Dempsey there. ; 

On the very day the challenged will was executed, Clara 
Harver had Blanche transferred to a private room (App. 
67). It is a reasonable inference that Clara made that 
arrangement to give privacy to the ceremony surrounding 
the execution of the will. After testatrix was moved into 
the private room, a sign was placed on the door restricting 
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visitors to two at a time (App. 70). It is a reasonable 
presumption that Clara made this arrangement so that by 
she staying in the room all the time during visiting hours 
(App. 70) the others could only come in one at a time and 
she could effectively police her handiwork. 

Mrs. Venable testified that Clara never mentioned this 
will (App. 70); that Mr. Dempsey prepared a paper for 
them to sign giving him authority to handle affairs in the 
event of Blanche’s death (Ajjp. 71); that Mr. Dempsey 
told them in the event of her death “don’t touch any¬ 
thing” (App. 72); that Clara had Blanche placed in a 
private room on October 3, 1951 (App. 66); shortly there¬ 
after a sign placed on room door “only 2 visitors at a 
time” (App. 70); that Clara remained in room constantly 
(App. 70). 

The plaintiff, Mrs. Mundy testified similarly, and fur¬ 
ther that Blanche lived with her 1 week before (App. 74) 
and 3 weeks after the first operation (App. 74); visited 
hospital nearly every night (App. 74); learned of 
challenged will after her sister's death (App. 76); did not 
know” of scope of testatrix’s estate (App. 76). 

Witness Bertha Tomlinson testified she accompanied 
Blanche from Washington over to Baltimore for second 
admission to the hospital and Blanche told her if she could 
not be admitted to hospital not to take her to Clara’s home 
(App. 79). 

Witness Nurse Judy Haynes testified regarding the 
physical and mental condition of Blanche and that the 
hospital records showed Edna (App. 61) Mundy as the 
responsible person admitting Blanche for both hospitali¬ 
zations. 

The plaintiffs, wdio testified, showed by their testimony 
that they all visited Blanche regularly during both 
hospitalization periods. 

The concern or w'orry manifested by the testatrix about 
a will as testified to by Mr. Robert C. Fitzgerald (App. 99) 
was the pressure being exerted by Clara Harver. 
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Mrs. Mundy, Mrs. Venable and Mr. Harry Tomlinson 
all testified no mention of the will was ever made to them 
and they did not know about the will until it was filed here 
for probate (App. 70-76-78). This is very significant in 
view of Clara and her attorney Dempsey working with the 
others prior to this time. By clear inferences from the 
evidence, it is now shown that Clara Harver, working with 
her attorney, worked out a systematic course of undue 
influence and fraud so that she extracted this challenged 
will which gives virtually all of the estate to her. Clara 
Harver occupied a confidential relationship to the testa¬ 
trix. It has been proven as nearly as it is possible to prove 
it in view of Clara’s carefully laid plans that Clara disposed 
of the will which Harry Tomlinson was shown by the tes¬ 
tatrix when he was in her Washington home in August, 
1951; wherein the brothers and sisters were to “share! and 
share alike”; that Clara either destroyed or caused the 
testatrix to destroy the handwritten will dated September 
12,1951; that the challenged will was conceived entirely by 
the defendants, and that it is not the will of the testatrix. 
The testimony and the fair and reasonable inferences from 
the testimony show the following: i 

a. Clara Harver concealed or destroyed the will testatrix 
showed her brother, Harry Tomlinson, in August, 1951. 

b. Clara Harver either destroyed or prevailed upon the 
testatrix to destroy the handwritten will executed 
September 12, 1951. 

c. Clara Harver, principal beneficiary, placed herself in 
a confidential and fiduciary relationship with testatrix. 

d. Clara Harver and her attorney worked out the terms 
of the will, because obviously the testatrix was in a 
very critical physical condition and very poor mental 
condition on October 3, 1951, when Dempsey says he 
was given the contents of the will by testatrix around 
1:30 p.m., and around 9:30 when the execution cere¬ 
mony took place. 
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e. The will was given to testatrix which was the same in 
substance and effect as giving it to Clara Harver in 
view of her condition. 

f. All details concerning the will were withheld from the 
plaintiffs by the defendants. (This is most significant 
in view of the fact that Clara Harver and her attorney, 
Dempsey were working closely with plaintiffs (re¬ 
siding in Baltimore) until Clara Harver learned of 
the scope of the estate and began her machinations to 
obtain the challenged will, after which she and her 
attorney worked in strict silence so far as the plain¬ 
tiffs were concerned.) 

g. There is not an iota of showing of any reason why 
testatrix should or desired to favor Clara Harver; in 
fact, the testimony is to the contrary, and all announce¬ 
ments bv testatrix until this challenged will was that 
she desired all her brothers and sisters to share her 
estate equally. 

li. All the testimony of the plaintiffs and their witnesses 
is uncontradicted and Clara Harver did not testify. 

i. Clara Harver and her attorney arranged for the wit¬ 
nesses to the challenged will. 

j. Testatrix critically ill and taking morphine, demerol 
and sedatives for some time prior to execution of will 
because Dr. Cunningham knew from the time of the 
operation on September 13, 1951, her death was immi¬ 
nent, and it was just a question of making her com¬ 
fortable, and of course a melanoma of this type re¬ 
quired heavy morphine and other drugs to “make her 
comfortable”. Testatrix had V> grain of codein and 
some aspirin at 7:00 p.m. on the day the will was 
executed. Due to toxic effect of the cancer that ap¬ 
parently was sufficient to make her comfortable. 

k. Clara Harver placed testatrix in a private room so 
that only her attorney and attesting witnesses could 
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be present. Attesting witnesses did not know any of 
the family circumstances, nor did they have the oppor¬ 
tunity to know testatrix’s true physical and mental 
conditions, as Mr. Ashbury was called in the first time 
he saw her to administer holy communion and had seen 
testatrix only casually and for brief periods before the 
alleged will was executed and Dr. Mohler was the 
house physician and knew little or nothing about her 
situation. He admitted that he had seen testatrix when 
she was unconscious. (Most people even though they 
make a mistake will attempt to justify it and it is be¬ 
lieved Mr. Ashbury and Dr. Mohler fall in this cate¬ 
gory). By obtaining witnesses of such apparent value 
is further proof of the skillful manner in which defend¬ 
ants made their arrangements for the will. 

So all of the elements and more appear in this case that 
were in the case of Wiggins v. Smith, 87 App. D. C. 112, 
183 Fed. 2d 831. In the Wiggins case, supra, the appeal 
was taken from a jury verdict and this court held the 
evidence supported the verdict. In the instant case Judge 
Holtzoff directed a verdict. The record shows Clara Harver 
did not testify so all of the testimony of the plaintiffs and 
their witnesses is undenied. Under the criteria set forth 
in the Wiggins case, the trial court clearly erred in taking 
this case from the jury. 

In the old case of Barbour v. Moore, 10 App. D. C. 30, 
this court said: 

“Undue influence, too, is nearly always a matter of 
inference from the facts and circumstances disclosed 
by the evidence of the conditions and surroundings of 
the parties, and can not, in its legal sense, be defined 
and applied in one case so as to present an accurate 
measure for the determination of another.” 

In Duckett v. Duckett, 77 U. S. App. D. C. 303,134 F. 2d 
527, the Court said: 
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“It is not necessary that there be direct proof of undue 
influence. Undue influence ... is nearly always a 
matter of inference.” 

Since Clara Harver is the principal beneficiary under 
the will, the case of Hagerty v. Olmstead, 29 App. D. C. 
170, is pertinent. In this case it is said: 

“General evidence of power exercised over the testator, 
especially if he be of comparatively weak mind or 
bodily infirmed, though not to such an extent as to 
destroy testamentary capacity will be enough to raise 
a presumption which ought to be met and overcome 
before such a will can be established; particularly 
ought this to be the rule when the party to be benefited 
stands in a confidential relation to the testator.” 

In this case the testatrix was aged, in a dying condition, 
heavily drugged and sedated, so less proof of undue influ¬ 
ence is required than of a normal person. Nelson v. 
Dalioney, 58 App. D. C. 338, 30 F. 2d 748. 

All of the pertinent elements shown by the plaintiffs 
and their witnesses called for an explanation from the 
defendant Clara Harver as they raised a presumption of 
undue influence and fraud. Barber v. Barber, 362 HI. 634, 
1 N.E. 2d 44. In re Leisch f s Will, 267 N.W. 268, 221 Wise. 
641; cf. Hagerty v. Olmstead , 29 App. D. C. 170. 

From the evidence and from reasonable inferences there¬ 
from in this case, as Judge Clark said in the Wiggins case, 
supra : 

“The instant writing expressed the wishes of the prin¬ 
cipal beneficiary rather than those of the testatrix and 
was brought about bv the former’s influence upon the 
latter.” 

See also case of Towson v. Moore, 11 App. D. C. 377, 
affirmed 173 U. S. 17, 19 S. Ct. 332, 43 L. Ed. 597. 
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CONCLUSION 

The uncontradicted testimony of plaintiff’s and their 
witnesses and the fair and reasonable inferences therefrom, 
made a prima facie case of lack of testamentary capacity; 
showed that the will was obtained by coercion, undue influ¬ 
ence, and fraud practiced upon the testatrix, and the judg¬ 
ment should be reversed and a new trial awarded the 
plaintiffs. 

Respectfully submitted, 

J. Benjamin Simmons 
Harry L. Horton 
Attorneys for Appellants 
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IN THE 


United States Court of Appeals 

i 

Fob the District of Columbia Circuit 


No. 11,768 


Harry B. Tomlinson, Edna Mundy, Katherine Venable 
Kornmann Tomlinson, and Raymond W. Tomlinson 
Appellants 

v. 

i 

Clara Harver and Thomas F. Dempsey, Appellees 


Appeal from the United States District Court for the 
District of Columbia 

i 


JOINT APPENDIX 



L 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
214 Filed Oct 22 1951 

Last Will and Testament of Blanche H. Bohannon 

I, Blanche H. Bohannon, a resident of 1434 Harvard 
Street, N. W., Washington, D. C. and presently a patient 
at Bon Secours Hospital, Baltimore, Maryland, being of 
sound and disposing mind and memory, do hereby declare 
this to be my Last Will and Testament, hereby revoking 
all former Wills by me heretofore made. 

1. It is my will that all my just debts and funeral ex¬ 
penses be fully paid, and that my Executor, hereinafter 
named, erect a suitable monument, at a cost not in excess 
of One Hundred Fifty ($150.00) Dollars, over my grave in 
Congressional Burial Cemetery, Washington, D. C. where 
I am to be buried in the same grave with my deceased 
husband George E. Bohannon. 

2. I give, devise and bequeath the sum of One Hundred 
($100.00) Dollars to my brother Harry Tomlinson of Balti¬ 
more, Maryland. 

3. I give, devise and bequeath the sum of One Hundred 
($100.00) Dollars to my sister Mrs. Katherine Venable of 
Baltimore, Maryland. 

4. I give, devise and bequeath the sum of One Hundred 
($100.00) Dollars to my sister Mrs. Edna Mundv. 

5. I give, devise and bequeath absolutely the rest and 
residue of my estate to mv sister Mrs. Clara Harver of 
Baltimore, Maryland. 

6. I hereby appoint my attorney Thomas F. Dempsey, 
Maryland Trust Building, Baltimore 2, Maryland, as sole 
Executor of this my Last Will and Testament. 

In Witness Wheeeof, I have hereunto affixed my hand 
and seal this 3rd day of October, 1951. 

Blanche H. Bohannon 
Blanche H. Bohannon 


3 



215 Signed, sealed, published and declared by the 
above named Testatrix as and for her Last Will and 

Testament, in the presence of us, who at her request, in 
her presence and in the presence of each other, have here¬ 
unto subscribed our names as witnesses thereto. 

Maurice D. Pohburg, 3820 Roland Ave. 

Donald I. Mohler, M.D., Bon Secour Hosp. 

Maurice D. Pohburg 
3820 Roland Ave. ! 

Donald I. Mohler, M. D. 

Bon Secour Hosp. 

* * # # # # * * # ; * 

216 Filed Nov 27 1951 j 

Petition for Probate of Will and Letters Testamentary 

The Petition of Thomas F. Dempsey respectfully 
represents: ; 

1. That he is a citizen of the United States, a resident of 
the State of Maryland, of adult age, and is not under any 
legal disability and files this Petition as per appointment 
in the Will to serve as Executor. 

2. That Blanche H. Bohannon, widow and late adulf citi¬ 
zen of the United States, domiciled in the District of 
Columbia, died on October 13th, 1951, leaving a paper in 
the nature of a Last Will and Testament bearing the date 
of October 3rd, 1951 which said Will is now on file in the 
office of the Register of Wills for the District of Columbia; 
and no other paper in the nature of a Testamentary docu¬ 
ment of the decedent has been found although a search has 
been made; and, your Petitioner believes that the above 
mentioned paper is, in fact, the Last Will and Testament 
of said decedent. 
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3. That said Testatrix was survived by the following 
heirs, all adults and non-residents of the District of 
Columbia: 


Harry Tomlinson, Brother 
Edna Mundy, Sister 
Katherine Venable, Sister 
Clara E. Harver, Sister 
Vernon Tomlinson, Brother 
Kornmann Tomlinson, Brother 

Raymond Tomlinson, Brother 


852 W. 33rd Street 
Baltimore, Maryland 
330 E. 26th Street 
Baltimore, Maryland 
2401 Maryland Avenue 
Baltimore, Maryland 
3324 Richmond Avenue 
Baltimore, Maryland 
4425 Harcourt Road 
Baltimore, Maryland 
624 S. State Street 
Room 31 
Chicago, Illinois 
Address Unknown 


Petitioner had made careful inquiry to ascertain 
decedent’s heirs at law, and after the investigation it 
appears that the said Blanche H. Bohannon left only the 
afore-mentioned brothers and sisters. 

217 4. Said Testatrix was possessed at the time of her 

death of personal property of a total estimated value 
of twenty-five thousand Dollars ($25,000) consisting of the 
following: 

(a) Cash deposit in the Jefferson Federal and Loan 
Association, 1631 K. Street, N.W., Washington, D.C.— 
Twenty-two thousand four hundred ninety-nine Dollars 
and forty cents ($22,499.40). 

(b) Cash deposit in the Hamilton National Bank of 
Washington — Nine hundred eighty-seven Dollars and 
twenty-six cents ($987.26). 

That to the best of your Petitioner’s knowledge said 
Testatrix was not seized of any real estate at the time of 
her death. 
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5. That the debts of the decedent consisted principally 
of a funeral expense in the amount of Eight hundred nine¬ 
teen Dollars and Fifty Cents ($819.50); that to the best of 
your Petitioner’s knowledge the decedent left no other out¬ 
standing debts. 

Wherefore, your Petitioner prays: ! 

(1) That citation may issue against any of the above- 
named heirs at law and next of kin who have not consented 
hereto, and that notice by publication may issue directed to 
any of them who may be reported “not to be found”, 

(2) That said paper writing dated the 3rd day of 
October 1951 be permitted to be admitted to probate and 
recorded as the last will and testament of the said Blanche 
II. Bohannon, deceased, as to both real and personal 
property. 


(3) That Letters Testamentary issued to the Petitioner 
as the Executor named in the will. 


(4) And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

Thomas F. Dempsey 
Thomas F. Dempsey 
Petitioner ! 

1001 Maryland Trust Bldg. 
Baltimore, Maryland 

j 

Thomas B. Lawrence 
Thomas B. Lawrence 
Attorney for Petitioner 
917-15th Street N.W. 

Washington, D.C. ; 


j 


l 
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218 City of Washington 
District of Columbia : ss 

I, the undersigned, Thomas F. Dempsey, solemnly swear 
that I have read the aforegoing and annexed Petition by 
me subscribed and know the contents thereof, that the facts 
therein are stated of my personal knowledge and are true 
and therefore stated upon information and belief I believe 
to be true. 

Thomas F. Dempsey 
Thomas F. Dempsey 

Subscribed and sworn to before me, a notary public of 
the District of Columbia, in and for the the City of Wash¬ 
ington, this 26th day of November, 1951. 

Reuben C. Millsteik 
Notary Public 

My commission expires Oct. 15,1951. 

I personally guarantee the payment of costs amounting 
to $1500. 

Thomas B. Lawrence 
Attorney 

«####*«*** 

219 Filed Jan. 8-1952 

Petition for Caveat 

The petition of Harry B. Tomlinson, Edna L. Mundy, 
and Katherine Venable respectfully represents to the 
Honorable Court: 

1. That they are all adult citizens of the United States 
and residents of Baltimore, Maryland, and are brother and 
sisters of Blanche IT. Bohannon, deceased. 

2. That they have noticed that a certain paper writing 
bearing date of the 3rd day of October, 1951, has been filed 
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in this Honorable Court as the last will and testament of 
said Blanche H. Bohannon, deceased. 

3. That their interests will be injuriously affected by the 
allowance of said pretended will; that they do hereby con¬ 
test the probate and the validity of said paper writing pur¬ 
porting to be the last will and testament of said Blanche H. 
Bohannon, deceased, and for that purpose alleges: 

First. The said paper writing is not the last will and 
testament of said deceased. 


Second. The said deceased was not at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing of sound mind and memory or in any 
respect capable of making a will. , 

Third. That said deceased did not at the time of the 
making of the subscription at the end of said will or at the 
time of acknowledging the said subscription to have been 
made by her to the attesting witnesses to the said paper 
writing declare the said paper writing to be the last will and 
testament of her, the said Blanche H. Bohannon. 


Fourth. The attesting witnesses to said alleged will did 
not nor did either of them sign his name as a witness to the 
said alleged will at the request of the said Blanche H. 
Bohannon. 


220 Fifth. The said paper writing purporting to be 
such last will and testament was obtained and the 


execution thereof procured by fraud and coercion exercised 
upon her by one Clara Harver, another sister of the de¬ 
cedent. who is named as executrix and residuary legatee in 
the alleged will aforementioned. 


Sixth. The petitioners allege that the said paper writing 
was not freely and voluntarily executed or made as 
decedent’s last will and testament by said decedent, but 
that the subscription thereto and the publication thereof 






8 


by her was procured by fraud and coercion exercised upon 
her by Clara Harver. 

The premises considered, your petitioners pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issue may be framed between the caveator and 
caveatees of the will to be tried by a jury to determine the 
facts of the alleged will. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased to serve under bond, 
until further hearing of the same. 

5. For such other and further relief as to the Court may 
seem just and proper. 

Harry B. Tomlinson 
Harry B. Tomlinson 

Edna L. Mundy 

Edna L. Mundy 

Katherine Venable 
Katherine Venable 

Ward, Simmons & Horton 
J. Benjamin Simmons 
J. Benjamin Simmons 
Attorney for Petitioners 
1008 16th Street, N. W. 

Washington 6, D. C. 

221 District of Columbia, ss: 

Harry B. Tomlinson, Edna L. Mundy, and Katherine 
Venable, upon their oath depose and say that they have read 
the foregoing petition by them subscribed and know the 
contents thereof, and that the same is true of their own 
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knowledge, except as to the matter therein stated to 'be 
alleged upon information and belief, and that these matters 
they believe to be true. 

Harry B. Tomlinson 
Harry B. Tomlinson 

Edna L. Mundy 
Edna L. Mundy 

Katherine Venable 
Katherine Venable 

j 

Subscribed and sworn to before me this 4th day of January, 
1952. 

i 

Fred 0. Roth 
Notary Public, D. C. ; 

Certificate of Service 

I hereby certify that a copy of the foregoing Petition for 
Caveat was mailed to Thomas B. Lawrence, Esquire, 917 
Fifteenth Street, N. W., Washington 5, D. C., on the 7th day 
of January, 1952. 

J. Benjamin Simmons , 

J. Benjamin Simmons 
Attorney for Petitioners 

• * * # # * * # #;# 
222 Filed Jan. 14 1952 ' 

Answer to Petition for Caveat 

The Answer of Thomas F. Dempsey, the executor name 
in that certain paper writing bearing date the 3rd day of 
October, 1951, filed in this Court and purporting to be 
the Last Will and Testament of Blanche H. Bohannon, 
deceased, to the caveat of Harry B. Tomlinson, Edna L. 
Mundy and Katherine Venable, says: 
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1. This Respondent admits the allegations of paragraph 
one of said Petition. 

2. This Respondent admits the allegations of paragraph 
two. 

3. Answering the allegations of paragraph three of said 
Petition, this Respondent states as follows: 

First: This Respondent denies the allegations that the 
said paper writing bearing date the 3rd day of October, 
1951, is not the Last Will and Testament of Blanche H. 
Bohannon, deceased. 

Second: This Respondent denies the allegation that said 
decedent was not, at the time of the making and subscribing 
or of the acknowledging by her of said paper-writing, of 
sound mind and memory or in any way capable of making 
a Will. 

Third: This Respondent denies the allegation that the 
deceased did not make known to the attesting witnesses 
that the paper-writing they were signing was her Last Will 
and Testament. 

Fourth: Upon information and belief, this Respondent 
denies that the witnesses did not sign at the request of the 
decedent but further states that the absence of such 
223 a request does not invalidate a Will in the District 
of Columbia. 

Fifth: Respondent denies that Clara Harver is named 
as executrix in said Will; upon information and belief this 
Respondent denies the allegation that said paper-writing 
purporting to be the Last Will and Testament of said de¬ 
ceased was obtained and the execution thereof procured by 
fraud and coercion exercised upon her by one Clara Harver 
or some other person or persons unknown to the Petitioner. 

Sixth: This Respondent denies the allegation that said 
paper was not freely and voluntarily executed or made as 
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decedent’s Last Will and Testament by said decedent and 
that the subscription thereto and the publication thereof by 
her was procured by fraud and coercion exercised upoh her 
by Clara Harver or some other person or persons unknown 
to the Petitioner. 

Further answering, this Respondent, upon information 
and belief, avers the facts to be that the said paper-writing, 
bearing date the 3rd day of October, 1951, is the Last Will 
and Testament of Blanche li. Bohannon, deceased; that at 
the time of the execution thereof, the said Blanche H. 
Bohannon was of sound and disposing mind and capable of 
executing a valid will, deed or contract; that the decedent 
subscribed said paper-writing in the presence of the attest¬ 
ing witnesses and the attesting witnesses signed in the 
presence of the testator and in the presence of each other; 
that the decedent acknowledged said paper-writing to be 
her Last Will and Testament; and that the said paper¬ 
writing was not executed under fraud, coercion, duress or 
undue influence of Clara. Harver, or of any person or 
persons whatsoever. 

Further answering, this Respondent says that he is 
willing that issues may be framed and tried before a jury, 
as by law provided, in order that the truth of the allega¬ 
tions of the aforesaid caveat may be determined. 

Thomas F. Dempsey 

i 

Thomas F. Dempsey 
Respondent 

Thomas B. Lawrence 
Thomas B. Lawrence 
Attorney for Respondent 
917-15th St., N.W. 


i 



224 State of Maryland 
City of Baltimore 
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|To wit: 

I, Thomas F. Dempsey, do solemnly swear that I have 
read the foregoing Answer by me subscribed and know the 
contents thereof; that the statements therein made of my 
personal knowledge are true, and those made as upon in¬ 
formation and belief I believe to be true. 

Thomas F. Dempsey 

Thomas F. Dempsey 

Subscribed and sworn to before me this 12th day of 
January, 1952. 

Allyne Ruth Goxce 
Notary Public, Maryland 

Certificate of Service 

I Hereby Certify that a copy of the foregoing Answer 
to Petition for Caveat was mailed to J. Benjamin Simmons, 
Esq., attorney for Petitioners, 100S 16th Street, N.W., 
Washington, D. C., on the 14th day of January, 1952. 

Thomas B. Lawrence 

Thomas B. Lawrence 
Attorney for Respondent 

**##•«•**# 

225 Filed Jan 2S 1952 

Order Framing Issues 

Upon consideration of the Caveat of Harry B. Tomlin¬ 
son, Edna L. Mundy, and Katherine Venable, filed herein 
against a certain paper writing dated the 3rd day of 
October, 1951, which was filed herein on the 22nd day of 
October, 1951, purporting to be the last will and testament 
of Blanche IT. Bohannon, deceased; and the Answer of 
Thomas F. Dempsey, nominated executor, filed thereto, it 
is this 28th day of January, 1952, 
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Ordered, Tliat the following issues be and they are hereby 
framed to be tried before a jury on the 19th day of 
February, 1952: ; 

1. Was the paper writing filed in this Court and bearing 
date the 3rd day of October, 1951, the last will and testa¬ 
ment of Blanche H. Bohannon, deceased? 

2. Was the said Blanche H. Bohannon at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

3. Was the said paper writing, dated the 3rd day of 

October, 1951, purporting to be the last will and testament 
of Blanche H. Bohannon, deceased, executed and attested 
in due form as required by law? ; 

4. Was the said paper writing, dated the 3rd day of 
October, 1951, obtained or the execution thereof procured 
from the said Blanche II. Bohannon, deceased, by undue 
influence of Mrs. Clara Harver or any other person or 
persons? 

5. Was the said paper writing, dated the 3rd day of 
October, 1951, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Blanche H. 
Bohannon, deceased, by coercion, fraud, or duress practiced 
upon the said Blanche II. Bohannon by Mrs. Clara Harver 
or any other person or persons? 

Jas. W. Morris 
Judge 
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226 The attached and foregoing Order Framing Issues 
is hereby consented to. 

,J. Benjamin Simmons 
J. Benjamin Simmons 
Attorney for Caveators 

Thomas B. Lawrence 
Thomas B. Lawrence, Esquire 
Attorney for Caveatee 

#*##****#• 

227 Filed Apr 5-1952 

Praecipe 

The Clerk of the Court will please enter Kornmann P. 
Tomlinson as one of the caveators and my appearance as 
his attorney. 

J. Benjamin Simmons 
J. Benjamin Simmons 
Attorney for Caveators 
1008 16th Street, N. W. 
Washington 6, D. C. 

*•*#•••*•• 

228 Filed May 5 1952 

Order Aligning Parties 

This cause coming on to be heard in open court upon the 
issues framed on the caveat and answers thereto, and by 
consent of counsel for the respective parties as evidenced 
by their signatures hereon, it is by the Court this 5th day 
of May, 1952, 

Ordered, that Harry B. Tomlinson, Edna Mundy, 
Katherine Venable and Kornmann Tomlinson, Caveators, 
are hereby aligned as parties plaintiff, and Thomas F. 
Dempsey and Clara Harver, caveatees, are hereby aligned 
as defendants. 

Charles F. McLaughlix 
Judge 

*##*#**##• 
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230 


Filed Nov 17 1952 


Order 

Upon consideration of the Petition of Raymond W. Tom¬ 
linson filed herein, it is by the Court this 17th day of 
November, 1952. 

7 i 

Ordered, That the prayer of the said petition be, and the 
same hereby is granted, and the said Raymond W. Tomlin¬ 
son is hereby held to have, by his said petition, adopted the 
allegations contained in the caveat heretofore filed in this 
cause by Harry B. Tomlinson, Edna L. Mundy, Katherine 
Venable, and Kornmann Tomlinson, and the said Raymond 
W. Tomlinson is aligned as a party plaintiff. 

Alexander Holtzoff 
Judge 

* # # * * # * # #!# 
231 Filed Nov 17 1952 


1st Minute Entry 

Monday, November 17, 1952 
Civil Divison No. Three 
Judge Holtzoff, Presiding 

Administration 
No. 79,066 

In Re: Estate of } 

Blanche II. Bohannon, Deceased} 

This cause coming on to be heard before a Judge holding 
a special term as a Probate Court for the trial of Will 
contests, it is ordered that the issues heretofore framed in 
this cause to be tried by a jury summoned and now in 
attendance upon Civil Division No. Three of the United 
States District Court for the District of Columbia; where¬ 
upon come here as well Harry B. Tomlinson, Edna Mundy, 
Katherine Venable, Kornmann Tomlinson and Raymond 
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W. Tomlinson, (Caveators) Plaintiffs, by their attorney 
J. Benjamin Simmons, and Thomas F. Dempsey and Clara 
Harver, (Caveatees) Defendants, by theili attorneys, Thos. 
B. Lawrence and John B. Cullen, and a jury of good and 
lawful men and women of the District of Columbia, to wit: 

Margaret P. McKelway 
Birdie M. Hantz 
John E. Horsley 
Thomas B. Taylor 
Florence Fried 
Harry A. Keys 
Clyde L. Hitt 
Patrick A. Saul 
Emma M. Falvey 
Roscoe J. Thompson 
David L. Scliap 
Frank E. Hilderbrand 

Alternate Juror 

Farfield W. Adams 

who, first being duly sworn to try and true answers make 
to said issues, after hearing the evidence in part, is respited 
until the meeting of the Court tomorrow. 
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232 Filed Nov 19 1952 

3rd Minute Entry 

Wednesday, November 19, 1952 

Civil Division No. Three 
Judge Holtzoff, Presiding 
Administration No. 79,066 ; 

In Re: Estate of 
Blanche II. Bohannon, Deceased. 

Harry B. Tomlinson, Edna Mundy, Katherine Venable, 
Kornmann Tomlinson and Raymond W. Tomlinson, 
(Caveators) Plaintiffs, 

vs. 

Thomas F. Dempsey and Clara Harver, (Caveatees) 

Defendants. 

Now come here again the parties aforesaid in manner 
aforesaid, the same jury that was respited yesterday; 
whereupon the trial was resumed; the Alternate Juror was 
discharged; Issues Number 1 and 3 were abandoned by the 
Plaintiffs, and the jury, after the case in given them in 
charge and by direction of the Court, upon their oath say: 
In answer to the Second Issue: 

Was the said Blanche H. Bohannon at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

They answer “Yes”. 

In answer to the Fourth Issue: 

Was the said paper writing, dated the 3rd day of October, 
1951, obtained or the execution thereof procured from the 
said Blanche H. Bohannon, deceased, by undue influence of 
Mrs. Clara Harver or any other person or persons? 

They answer “No”. 
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233 In answer to the Fifth Issue: 

Was the said paper writing, dated the 3rd day of 
October, 1951, obtained or the execution thereof or the sub¬ 
scribing thereto procured from the said Blanche H. 
Bohannon, deceased, by coercion, fraud, or duress practiced 
upon the said Blanche H. Bohannon by Mrs. Clara Harver 
or any other person or persons? 

They answer “No”. 

*#*####*** 

234 Filed Nov 25 1952 

Motion for a New Trial 

Comes now the plaintiffs (caveators) by their attorney, 
J. Benjamin Simmons, and move the Court to award them 
a new trial and as reasons therefor, respectfully show unto 
the Court: 

1. That the Court erred in directing a verdict for the 
defendants on issue number 2 (testamentary capacity), 
such being contrary to the law and the facts in the case. 

2. That the Court erred in directing a verdict for the 
defendants on issue number 4 (undue influence), such being 
contrary to the law and the facts in the case. 

3. That the Court erred in directing a verdict for the 
defendants on issue number 5 (coercion, fraud, or duress), 
such being contrary to the law and the facts in the case. 

J. Benjamin Simmons 
Attorney for Plaintiffs ( Caveators) 
100S 16th Street, N.W. 

Washington 6, D. C. 

*#######*# 

235 Filed Jan. 6-1953 

Order Denying Motion for a New Trial 

Arguments on the plaintiffs’ (caveators) motion new trial 
having been heard in open Court, it is by the Court this 
6th day of January, 1953, 
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Ordered that plaintiffs’ (caveators) motion for a new 
trial be and it is hereby denied. 

Alexander Holtzoff 
Judge 

* * •* # * * * # #:# 
236 Filed Feb 6-1953 

Decree Admitting Will to Probate 

Upon motion of counsel for the caveatees in this; case, 
and upon consideration of the prior proceedings herein 
whereby the Court directed a verdict for the caveatees and 
directed a verdict sustaining the paper writing dated 
October 3,1951, filed in this Court, purporting to be the last 
will and testament of Blanche H. Bohannon, deceased, it is 
by the Court this 6th day of February, 1953, 


Adjudged, Ordered and Decreed, that the said will of 
Blanche H. Bohannon, deceased, dated October 3, 1951, be, 
and the same hereby is, admitted to probate and record as 
a will of both real and personal property, and that letters 
testamentary thereunder be issued to Thomas F. Dempsey, 
in and by said will named, and that the undertaking here- 
toforc posted and filed in this matter in the penal sum of 
$25,000, heretofore approved by the Court, continue in full 
force and effect. 

H. A. SCHWEINHAUT 

Judge 


* # * * * * * # #■ * 
237 Filed Mar 6-1953 


Notice of Appeal 

Notice is hereby given this 6th day of March, 1953, that 
Harry B. Tomlinson, Edna Mundv, Katherine Venable, 
Kornmann Tomlinson, and Raymond W. Tomlinson 
(Plaintiffs-Caveators) hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 6th day of February, 


i 
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1953 in favor of Clara Harver and Thomas F. Dempsey 
(Defendants-Caveatees) against said Harry B. Tomlinson, 
Edna Mundy, Katherine Venable, Kornmann Tomlinson, 
and Raymond W. Tomlinson (Plaintiff s-Caveators). 

J. Benjamin Simmons 
Attorney for Caveators-Plaintiffs 
1008 Sixteenth Street, N. W. 
Washington 6, D. C. 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

14 Donald Mohler, 

called as a witness by counsel for Thomas F. Dempsey and 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
Bv Mr. Lawrence: 

Q. Give the Court and the jury your name, please. A. Dr. 
Donald Mohler. 

Q. And what is your present address? A. U. S. Army 
Hospital, Fort Hood, Texas. 

Q. Did you pass the Maryland State Board for admis¬ 
sion for the practice of medicine? A. Yes. 

The Court. Is he going to give medical testimony? 

Mr. Lawrence. Opinion, if Your Honor pleases. 

15 The witness. Yes, to your last question. 

By Mr. Lawrence: 

Q. And in what year? A. Nineteen forty-eight, I believe. 
Q. And where have you practiced your profession since 
that time? A. I spent four years at Bon Secours Hospital 
in Baltimore, and since then I have been in the Army, the 
last four months. 
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Q. Where did you work in 1951? A. Bon Sccours Hos¬ 
pital in Baltimore. 

Q. Directing your attention to October of 1951, were you 
working at the Hospital at that time? A. Yes, sir. 

Q. Did you have an occasion to witness a will, jin the 
month of October? A. Yes. 

Q. I *show you this instrument. Do you recognize it? A. 
I recognize my signature. 

Q. And what is the document, if you know? A. I pre¬ 
sume it is a will. I didn’t read it; but I presume it is a will. 

Mr. Lawrence. Counsel has no objection, if Your Honor 
please, to the admission of the will. 

The Court. It may be admitted. j 


# * * * # # * * # * 

16 Q. Who asked you to sign this will, if you recall? 

A. Mr. Dempsey. I was called on the phone by the 
switchboard operator; and when I came down -stairs, I met 
Mr. Dempsey and the Minister, Reverend Ashbury; and 
Mr. Dempsey asked me if I would. 

Q. Did you know Mr. Dempsey? 

The Court. You said you were called to the room?—What 
room ? \ 

The Witness. I was in my room, sir, and I was called 
downstairs at the hospital, at the switchboard, and asked 
if I would go upstairs and be a witness to a will. 

The Court. Upstairs where? 

The Witness. Into the patient’s room, sir. 
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By Mr. Lawrence: 


Q. Did you know Mr. Dempsey before this particular 
evening? A. No. 

Q. Who was present when this will was signed? A. The 
patient, Mrs. Bohannon; Mr. Dempsey; the minister, Rev¬ 
erend Ashbury; and myself. 

Q. And did you see the patient, Mrs. Bohannon, sign this 
will? A. Yes. 
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Q. Did you see the Reverend Ashbury sign this will? 
A. Yes. 

Q. Did both of them see you sign the will, if you know? 
A. Yes. 

The Court. You don’t mean sign the will, do you? You 
mean sign the attestation clause. 

Mr. Lawrence. That is it, sir. 

Bv Mr. Lawrence: 

Q. You saw Reverend Ashbury sign as a witness to the 
will ? A. Yes. 

Q. Doctor Mohlcr, do you know the disease with which 
Mrs. Bohannon was afflicted? A. Yes. 

18 "What disease ? A. She had a cancer, a certain type 
that we would call a Melanoma. 

Q. Have you had an opportunity to observe other pa¬ 
tients with this disease? A. Yes. 

Q. In your opinion, what effect does cancer have upon 
the mental capacity of the person so afflicted? 
##*»###*## 

The Witness. I believe the type of cancer this patient 
had wouldn’t have any effect upon her mental capa- 

19 city. The que-stion, as stated, is the disease. Cancer 
itself, if it were in certain parts of the body, such as 

the brain, would have an effect on somebody’s mental capa¬ 
city. But the type of cancer she had, I don’t think it would. 
The Court. In what part of her body was it? 

The Witness. This was in her brea<st, sir; and I don’t 
think it would have anvthing to do with her mental condi- 
tion. 

By Mr. Lawrence: 

Q. Doctor, do you recall whether or not the contents of 
this will were made known to Airs. Bohannon? A. Yes. 

Q. Explain how you know that. A. The contents of the 
will were read to Mrs. Bohannon in the presence of the 
minister and myself. 
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The Court. Who read the will? 

The Witness. Mr. Dempsey, sir. 

By Mr. Lawrence: 

Q. Was there any conversation about the contents of the 
will? A. I remember asking her myself, did she know what 
she was doing, and did she know what the contents were; 
and she gave definite answers, that she did know—that type 
of conversation. That is all I remember at the time. 

Q. Do you recall whether or not she made any statements 
that evening?—the deceased? A. Pertaining to the 

20 will? 

Q. Pertaining to anything. A. Yes; she talked to 
us when we came into the room, and while we were in the 
room. We had entered some time around, I think it was 
around nine o’clock at night; and she had made some com¬ 
ment that she had been sort of drowsing off in her sleep, 
and it was a funny time for her boyfriends to be visiting 
her. I am sure she recognized the minister, and she knew 
I was a doctor. She didn’t know my name, I don’t believe. 
And I had seen her off and on. And she made that type of 
statement when we entered. 

Q. What, in your opinion, was her disposition that par¬ 
ticular evening, that is, jolly, depressed? 

# # * # * # * * #;# 

The witness. She was, I would consider, relatively nor¬ 
mal. I don’t think she was depressed. Yet I don’t think 
she was overly jolly. I think a patient who had cancer—and 
I think she knew she had it—wouldn’t be overly joyous 
about it. But she wasn’t in any depression, either. 

By Mr. Lawrence: 

Q. Do you know the effect of codeine and demerol 

21 on the mental processes of one to whom they have 
been administered? A. It would vary from patient 

to patient. I don’t believe that per se the average patient 
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would lose any mental—would be insane or out of their 
minds, if they had either one of the drugs, especially the 
codeine. However, there would be a certain person that 
would be allergic to either one of the drugs and would be 
out of their mind, temporarily—as was certainly not the 
case with her, since she had been receiving both drugs for 
some period of time. 

********** 

22 Q. In your opinion, Doctor, as a witness to this 
will, and professionally, was Mrs. Blanche Bohan¬ 
non, on the night of October 3rd, 1951, mentally capable of 
executing a will ? 

Mr. Simmons. I will object to that question, Your Honor. 

The Court. On what ground? 

23 Mr. Simmons. It hasn’t been shown that the wit¬ 
ness has enough information about this patient to 

form an opinion. 

The Court. I beg your pardon? 

Mr. Simmons. I say it hasn’t boon shown that this physi¬ 
cian has enough information of a factual nature concerning 
this patient to form an opinion. 

The Court. Yes. 

I think you should reframe your question. An attesting 
witness, as such, has a right to express his opinion from 
what went on at the time of the execution of a will as to 
the mental capacity of the testator. But you have asked 
him to do so professionally. 

I don’t understand that you are a psychiatrist. Are you, 
sir? 

The Witness. No, sir. 

The Court. I think a doctor, a physician, who is not a 
psychiatrist, isn’t any more competent to express an opin¬ 
ion than any other person. He is a layman in that respect, 
I presume. But even a lay person, who is an attesting -wit¬ 
ness, has a right to express an opinion as such. 

Mr Lawrence. I will rephrase that to leave out the 
word— 
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i 

The Court. Suppose you reframe your question, Mr. 
Lawrence. 

Mr. Lawrence. Yes, sir. 

24 By Mr. Lawrence: 

Q. In your opinion was Blanche H. Bohannon, from the 
conversations that evening, in your observation, was she 
mentally capable of executing a will? A. Yes. 

Mr Lawrence. That is all. 

The Court. Is there any cross-examination? 

Cross Examination 

Bv Mr. Simmons: i 

Q. Doctor, your opinion is based entirely upon the ob¬ 
servations that you made in the room that evening in con¬ 
nection with the signing of this will? A. That, and the fact 
that I had seen her many times prior to that night, also, sir. 

Q. On what occasion had you seen her prior to that tipie? 
A. Oh, making rounds from day to day in the hospital. 

Q. You were not her attending physician, were you?; A. 
I was the chief resident and executive resident of the hos¬ 
pital at the time, and all patients— i 

Q. I understand that. 

The Court. Let the witness finish his answer. 

The Witness. All patients in the hospital at the time 
were under mv jurisdiction, and it was my duty to see the 
patients, especially those that were critically ill, as fre¬ 
quently as I could. 

25 By Mr. Simmons: 

Q. I understand, Doctor, that in your capacity there you 
have an overall jurisdiction over patients in the hospital. 
However, you do not treat all the patients in the hospital, 
do you ? 

The Court. He didn’t say he treated them all. He said 
he saw her on his rounds. 
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Is that what you said? 

The Witness. Yes. sir. 

By Mr. Simmons: 

Q. The extent of your seeing her, wa<s that just looking 
into the door, or something? A. I also was in the opera¬ 
ting room at the time she was operated on. I knew her 
condition, and it was an interesting condition medically, I 
being a physician and I being interested in her case; and 
I was interested in her progress, as to what she was doing, 
also. 

Q. What was your interest in her case, medically? A. 
To see the extent of the disease, the treatment of the dis¬ 
ease, and just how it was progressing. 

Q. What was the extent of her disease? A. She had, of 
course, a melanoma of the breast, as previously stated, 
which had started to grow. 

Q. That operation which you say you witnessed, 
26 what did that operation consist of? A. The first 
operation she had—this is strictly from memory. I 
haven't seen the chart, or any thing, for almost a year, now. 
If I make mistakes, it is opinion—this is my opinion. 

The Court. Answer to the best of your recollection, 
Doctor. 

The Witness. Yes, sir. 

The first operation, to my knowledge, was some six 
months to a year before she came in for this last admis¬ 
sion, at which time she had what we call a biopsy, I be¬ 
lieve, from which a small specimen was taken and a diag¬ 
nosis made. Then she was readmitted to the hospital, as 
I say, some six months to a year later, because the condition 
had spread to involve all of her left breast, some of her 
right breast, to my knowledge, and the upper part of the 
chest wall. 
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By Mr. Simmons: 

Q. Were you present back at the first operation in March 
of 1951? A. I don’t recall being there. I might have been, 
but I don’t recall. 

Q. Have you looked at the chart to see the scope of that 
operation? A. Recently? 

27 Q. At any time. A. Yes, sir. At the time of the 
second operation, I had seen it. 

Q. Tell us briefly what was the scope of the first opera¬ 
tion, back in March of 1951. A. What do you mean by 
“the scope”? 

Q. What was done to her at that time? A. Recollecting, 
I believe she just had a small excission of her tumor at 
that time. I am not positive of that. I think she had a 
small nodule or two removed from her left breast. I am 
not positive of that. 

Q. Did you know at that time that all visible lymphatics 
were removed? A. I can’t say that I do right now, no, 
sir. 

Q. You didn’t know that? A. I don’t recall. 

The Court. He says he doesn’t know right now. 

By Mr Simmons: 

Q. Now, the second operation, coming down to the op¬ 
eration on September 13th, 1951, you were present at that, 
operation? A. In and out of the room. I did not assist 
on the operation. I saw her while she was on the table, and 
I saw what they were attempting to do at the time. 

28 Q. And what was done at that time? A. At that 
time I know they had attempted to amputate her 

left breast, and found that it was rather impossible to do, 
due to the extent of the condition of her breast, and the 
involvement of her chest wall; and they were going to put 
on a skin graft. But I believe that they thought at the 
time that they couldn’t accomplish it, and they would just 
amputate the breast. That is strictly from memory, again, 
too. 
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Q. And they gave the ease up? —that an operation 
would be futile, in other words. A. Technically difficult; 
not necessarily futile—technically difficult, if not impos¬ 
sible. 

Q. They made the incision, and then simply sewed it 
back up, after they saw the nature and scope of the infec¬ 
tion. They simply sewed it back up and decided that the 
removal of the breast, or removal— 

The Court. Just a moment. If you wish to be sworn as 
a witness, that is one thing. But I don’t think you ought 
to testify. 

Mr. Simmons. No; it is cross-examination, Your Honor. 
By Mr. Simmons: 

Q. But the operation was abandoned, was it not, Doc¬ 
tor? A. To my knowledge, yes, sir. 

29 Q. And it was sewed back up? A. Yes, sir. 

Q. That occurred on September 13, and the will 
was executed on October 3, 1951. Did you see Mrs. Bo¬ 
hannon in the time in between the date of the operation, 
on September 13, and October 3, 1951? A. Several times. 

Q. For what purpose? A. Making rounds, seeing sick 
patients. 

Q. Did you treat her? A. If I recall, I probably or¬ 
dered some sedation on her, and for the relief of pain. I 
would not swear to that, either; but I believe I even wrote 
some orders on her. And that came under my jurisdic¬ 
tion, if I did, because I had the power to write orders on 
all patients, in the hospital. 

Q. You haven’t checked that to see whether you did or 
not, either? A. No, sir. 

Q. You stated, as I understood your answer, that a can¬ 
cer of this type would never under any circumstances af¬ 
fect the brain ? A. No; I didn’t make that statement. 

Q. You said it wouldn’t affect the mind. 

The Court. He didn’t say it would never under any cir¬ 
cumstances. 
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The Witness. I said in her case. 

30 The Court. Just a moment. 

The Witness. Pardon me, Your Honor. 

The Court. You are putting words in the witness’ 
mouth. As the Court recalls it, he said in his opinion that 
this type of cancer would not affect the mental capacity— 
and that is as far as he went. 

Is that correct? 

The Witness. Yes, Your Honor. 

By Mr. Simmons: 

> Q. Your answer, then, is that this type of cancer did not 

affect her mental capacity, from the time she was operated 
on until she died? A. No more than any other person 
would be incapacitated if they knew they had a cancer. I 
think that you would be a little depressed, the same as I 
would. Or if you had an operation, and had a little pain 
or a lot of pain, you would not feel as well as a person 
walking on the street. 

Q. Did you see Mrs. Bohannon after this will was 
signed on October 3, 1951, on until the date of her death? 
A. I don’t remember definitely; but I feel I should have, if 
I didn’t. 

Q. Did you ever see Mrs. Bohannon when she was com¬ 
pletely unconscious? A. Yes. 

31 Q. What caused that? A. To say definitely, I 
wouldn’t know. 

Q. Could that have been due to the cancer and the seri¬ 
ousness of the cancer which she had? A. It may be in¬ 
directly to the cancer. Directly to the cancer, I don’t be¬ 
lieve it could. 

Q. When a person is unconscious, their mind is affected. 
A. She wasn’t unconscious when she signed the will. 

Q. I was just trying to get clear your statement, Doc¬ 
tor, that a cancer such as Mrs. Bohannon had would never 
under any circumstances affect the mind or the mental 
faculties. A. I didn’t make that statement, that it would 
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never affect the mind. In her case it didn’t affect her 
mind. At the time she signed the will, I thought she was 
sane. 

Q. Then do you have any explanation as to what caused 
the unconsciousness? A. Offhand, no, sir. It could be 
many things. 

Q. Now, if codeine and demerol is given—how old was 
this lady? A. I don’t really know accurately at all. 

Q. Does the age and the general physical condition have 
something to do with the reaction they have from co¬ 
deine or demerol? A. Yes. But the reaction peo- 
32 pie have from the drug also varies from patient to 
patient, no matter what age group they fall in. 

Q. And cancer itself is toxic, in that it poisons the sys¬ 
tem, is it not? A. You would have to define what you 
mean by that. 

Q. I mean a patient suffering from cancer, Doctor, does 
not have to have as large a dosage of codeine or other 
sedative to get the relief, by virtue of the atoxic effect 
which the cancer has. A. It would be my feeling that a 
person with cancer that was having pain from the cancer 
per se, whether it was involved in the nerves or wherever 
it might be, would require a lot more sedation than the 
normal person; and that in taking large and frequent dos¬ 
ages of said drugs, would be able to tolerate it much more, 
even more than they got. 

Q. This was a very severe case, wasn’t it, Doctor? A. 
Yes, it was. 

Q. One of the most severe that you have ever come in 
contact with in your experience, was it not? A. One of 
the most severe cancers of the breast, yes. 

********** 
37 Maurice Dunbar Ashbury 

called as a witness by counsel for Thomas F. Dempsey and 
being first duly sworn, was examined and testified as fol¬ 
lows : 
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Direct Examination 
By Mr. Lawrence: 

Q. Give the Court and the jury your name and address, 
please, Reverend. A. Maurice Dunbar Ashbury, 108 West 
Church Street, Frederick, Maryland. 

38 Q. And where are you presently stationed, Rev¬ 
erend? A. Presently stationed? 

Q. Yes, sir. A. Rector of All Saints Church, Frederick, 
Maryland. 

Q. Where were you istationed, Reverend, in 1951? A. 
Saint Mary’s Church, Baltimore, Maryland. 

Q. Did you know the deceased, Blanche Bohannon, 
whose will is the subject of this suit? A. I did. 

Q. Explain the circumstances surrounding vour meet¬ 
ing her. A. My first contact with Mrs. Bohannon was 
through a telephone call, requesting me to go to Bon 
Sccours Hospital, to give her communion. 

Q. Proceed, <sir. A. The contact—I inquired as to why 
I was called, because I didn’t know this lady at all at that 
time—and I was informed that she had been raised in 
Hampden, my area in Baltimore, and had attended Saint 
Mary’s Church and I understood had been married in 
Saint Mary’s Church. So I immediately went to Bon 
Secour Hospital to give Mrs. Bohannon communion. 

I found her— 

The Court. Can you place the date, either exactly or 
approximately? 

39 The Witness. Approximately, Judge; approxi¬ 
mately, it -was before the middle of September, 1951. 

I don’t know whether it was the 10th or 11th, 12,13th, some¬ 
where ; but it was before the 15tli of September. , 

And when I arrived at the hospital, Mrs. Bohannon was 
seated in a chair in her room, which was a semi-private 
room. I talked with her for a few minutes. And then I 
had the usual preliminary service before giving a sick per- 
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son communion. And then I gave her her communion. 
Then I sat and visited with her a short while. 

This was the first time I ever saw her or ever heard of 
her, was on this visit. She informed me that she had made 
a will, through somebody, I think she said the name was 
Fitzgerald, and that he lived in Falls Church, Virginia. 
But that since she had been in the hospital, the night before 
she was operated on, she had made out some kind of paper 
and they had carried it down and put it in the office vaults 
or records room; and that it wasn’t what she wanted and 
she had insisted and they had brought that back, and she 
had torn it up and put it in the wastebasket. 

And she asked me what should she do about making a 

c? 

■will, and I said “Mrs. Bohannon, that isn’t my business. I 
am your spiritual advisor. If you want to make a will, then 
you get a lawyer to come here, and tell him what you want 
in your will and have him make it up and execute it.” 
40 She said “Well, if I do that, will you be one of the 
witnesses?” 

I said “I will be glad to.” 

That was my first visit with Mrs. Bohannon. 

By Mr. Lawrence: 

Q. Directing your attention, Reverend, to October 3d, 
1951, were you present at the time of the execution of a will 
by Mrs. Blanche Bohannon? A. I was. 

Q. Were you a witness? Did you sign as a witness to 
that will ? A. I did. 

Q. Who was present at the time of this signing, Rev¬ 
erend? A. Of course, Mrs. Bohannon was in bed; Mr. 
Dempsey; Doctor Mohler, who was the doctor; and myself. 

Q. Showing you this document, I ask you if you can 
identify this signature. A. Yes, that is my signature. 

Q. Will you state to the Court and to the jury the circum¬ 
stances surrounding the execution of this will, from the 
time Mr. Dempsey came into the room, the doctor, and you 
came into the room. As clearly as you can, narrate just 
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what happened, what transpired. A. Well, I was 
41 called that afternoon of the 3d of October, and they 
had been told that the will was ready and wanted to 
know if I could come out to be a witness. And I told them 


I was very sorry, that I could not come until about nine 
o’clock that evening; that I had a previous engagement at 
Saint Bartholomew’s Church, which I could not beg off 
from at that time. 


So they said, well, they would check and they would let 
me know; and then they called me back and said nine 
o ’clock would be all right. 

i 

So at nine o’clock I arrived at Bon Secours Hospital and 
was met in the downstairs hall by Mr. Dempsey. Mr. Demp¬ 
sey then had the doctor called, and we went up to the floor 
on which Mrs. Bohannon was located. 


We asked the nurse on the floor if it would be all right to 
go in, and she said “Well, I just turned the lights out, but 
I don’t think she is asleep.” So she went in ahead of us 
and turned a light on; and we went in. And Mrs. Bohannon 
was, as I <say, propped up at about a 45-degree angle in bed. 
And she laughed and said “My boy friends are coming to 
sec me rather late tonight, aren’t they?” 

And Mr. Dempsey said “Yes, we hated to come; but Mr. 
Ashbury couldn’t come before this.” Then Mr. Dempsey 
read to Mrs. Bohannon the document that I witnessed, and 
then asked Mrs. Bohannon “Is that what you want in your 
will?” 


She said “Yes.” 


42 He said “Well, if that is what you want in your 
will, then you sign it, and then the witnesses will 
sign it.” 

Mrs. Bohannon signed the will, and then the doctor and 
I signed the will. 

Q. Did Mrs. Bohannon /sign the will in your presence? 
A. In my presence she signed the will. ; 

Q. Did Doctor Mohler sign this will in your presence? 
A. Yes, he signed the will in my presence. 
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Q. And did you sign it in the presence of Doctor Mohler 
and in the presence of Mrs. Bohannon ? A. I did. 

Q. "Would you state your opinion as to the disposition of 
Mrs. Bohannon— 

The Court. Before you pass on to that, don’t you think it 
might be well to have him identify the signature? 

By Mr. Lawrence: 

Q. This is the document I showed you before, Reverend. 
A. Yes. 

Q. Did you see this signature placed upon it? A. Yes, I 
saw it. 

*••**##•** 

43 By Mr. Lawrence: 

Q. Can you identify the signature you see before you? 
A. I saw Mrs. Bohannon write that on that piece of paper. 

The Court. In other words, in order to make the record 
clear, was the 'signature of Blanche Bohannon, purporting 
to be at the bottom of page 1, written by Mrs. Bohannon in 
your presence? 

The Witness: Yes, Judge. 

By Mr. Lawrence: 

Q. Will you state, Reverend, in your opinion, the disposi¬ 
tion of Mrs. Bohannon this particular evening, the evening 
of October 3d, 1951, as to whether she was jolly or de¬ 
pressed? 

Mr. Simmons. Objection. 

The Court. You may answer. 

The Witness. As I said previously, when we walked in, 
she laughed and said ‘‘This is late for my boy friends to be 
coming in to see me.” And that was all that was said. 

And then I said “Well, I couldn’t come earlier, 

44 and that is the reason why we are so late.” 

And then the will was read to her. And her dis¬ 
position, as far as I could <see it, was no different from 
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wliat it had been on the many visits that I had made to her 
throughout that period, in the hospital. 

* # # * # * * * *i# 

46 By Mr. Lawrence: 

Q. Reverend Ashbury, in your opinion as a witness,;was 
Blanche Bohannon, on the evening of October 3d, 1951, of 
sound or unsound mind? A. Sound. If T had thought she 
was of unsound mind, I would never have been a witness to 
the will. 

Q. How often, Reverend, did you have occasion to visit 
the hospital? A. Never over three times in one week, in 
any single week. But I tried to make my rounds of the hos- 
pitals three times a week. Occasionally I would cut out one 
and didn’t make but two trips. 

Q. During these visits did you observe anyone about or 
in Mrs. Bohannon’s hospital room? A. On two different 
occasions, other than the nurses on duty, first—I don’t 
know the order; I don’t remember the order—but on one 
occasion I met Mrs. Harver in the room; and then on an¬ 
other occasion I met, three ladies who were in the room, 
and two of those ladies are seated in here this morning. I 
don’t recall their names. They arc sisters of Mrs. Bohan¬ 
non, also. 

Q. Do you recall whether or not you saw any one of them 
any more than the others? A. Yes. I saw Mrs. Harver 
twice, and I saw these others only once. 

# * * # * * * * • • 

47 Cross Examination 

By Mr. Simmons: 

# * # # * * * # # :* 

48 Q. Now, from the time you first saw Mrs. Bohan¬ 
non, up until the time you appeared there in connec¬ 
tion with this will, can vou tell us definitely how manv times 
vou were in the room there to see Mrs. Bohannon? A. No, 

v 7 
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I coudln’t say definitely, whether it was 12 or 10 or what. 
All I can say is that I went to the hospital regularly on my 
calls. 

##*#*####* 

49 Q. Now, did you ever see Mrs. Bohannon when 
she was irrational. A. No; I don’t think she was 

irrational at any time I ever saw her. 

##**#**<**• 

Q. With respect to her death, her death occurred on Oc¬ 
tober 13th. How near October 13th were you there to see 
her? A. I don’t know whether it was the day before or two 
days before. I couldn’t put my finger on a date and say it 
was that day. 

Q. Did you observe anything unusual about her physical 
and mental condition at that time? A. I noticed, from the 
beginning, her serious physical condition; and I no- 

50 tieed a deterioration, apparently, of her physical 
condition. 

Q. Did you ever go there, Reverend Ashbury, when the 
patient was asleep? A. No; I never went in her room when 
she was asleep. 

Q. How long would you be there in the room—not when 
you were giving communion, and ruling out the time you 
were there with respect to the will—but on these other oc¬ 
casions, give us a representative visit that you made to the 
room. A. In a sick room like that in the hospital, about ten 
minutes is what I think is a reasonable time. And I try to 
keep my calls to that period, unless there is something that 
requires my presence. 

Q. Now, on October 3 when you went there for this will, 
as you outlined, who entered the room first? A. The nurse. 

Q. And then who followed? A. I don’t know, whether 
the doctor or myself or Mr. Dempsey. 

Q. Did you and the nurse, all of you go in, at approxi¬ 
mately the same time? A. Just about. The nurse went in, 
and we waited. She opened the door and went in. The 
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light was out, you sec. And she turned the brighter light 
on. There was some kind of a little light, I guess. 

51 Q. And then the patient was propped up in that 
condition when you entered the room? A. That is 

right. 

Q. And was she awake? A. Yes, she was awake when I 
went in. 

Q. Did Mrs. Bohannon speak to any of you? A. Not in¬ 
dividually. She said “This is a late hour for my boy 
friends to be coming to see me,” and sort of laughed. 

Q. Who made the appointment for you to come there to 
witness the will ? A. Mr. Dempsey. 

Q. How did Mr. Dempsey get in touch with you? A. By 
telephone. i 

Q. Did you call him first, or did he call you first? A. No; 
he called me and told me the will was ready. 

Q. Did Mr. Dempsey identify himself as to who he rep¬ 
resented. A. What do you mean, sir? 

Q. Who he was acting as attorney for? A. No. 

Q. Did you learn who he was acting for on this occasion? 
A. Well, I thought he was acting for Mrs. Bohannon] be¬ 
cause it was her will. I didn’t know anything else 

52 than that. 

Q. Did you ever discuss this with Clara Harvcr? 
A. Never. 

i 

Q. You never did discuss this with her? A. I never did. 
Q. Now, did Mrs. Bohannon sign this will with her right 
hand or her left hand ? A. I don’t know. I think it was her 
right. I tell you why I think it was her right. T was staiid- 
ing on the opposite side of the bed; and the lawyer, Mr. 
Dempsey, was on the other side of the bed; and Doctor 
Mohler was at the end of the bed. And I was watching 
from that side, and I think it vms her right hand. I couldn’t 
vow. 

Q. What provision was made there with respect to the 
signing of the will, as to whether or not there was any desk 
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or anything of that kind made available for the -signature? 
A. There was something. I don’t know what it was, 
whether a stiff, you know, backing. Something was held 
under it. 

Q. And who had that? A. Mr. Dempsey had it. 

Q. And did the patient sign the will in the same condition 
or same position as she was in when you entered the room? 
A. Just about, yes. 

53 Q. Did she have any difficulty signing it? A. No 
more than anybody would have, I would say, in that 

condition, physically, and at a three-quarter degree, sitting 
up at about a 45-degree angle in the bed. 

Q. You say that she had no difficulty at all that you ob¬ 
served in placing her signature upon that paper? A. No 
more than the average person would have in that position 
in bed. 

Q. Well, did she have any difficulty? A. Well, for in¬ 
stance, I don’t know just what you mean by ‘‘difficulty.” 
Nobody held her hand or held the pen for her, if you mean 
that. She held the pen herself. 

Q. Now, you say the will was read to her? A. The will 
was read to her. 

Q. What was Mrs. Bohannon doing while the will was 
being read? A. Listening to it. 

Q. Did she make any comments? A. No. But Mr. 
Dempsey, who read the will to her, asked her if that was 
what she wanted in it, and she said “Yes.” And then he 
said “Well, here, sign it,” and put something under it and 
put it in front of her. 

Q. You say you had a previous discussion with Mrs. Bo¬ 
hannon concerning a will, when you first saw her in- 

54 cident to the communion services? A. The first 
time. 

Q. Did she tell you then that she had a previous will? A. 
Yes. 

Q. And did she discuss with you who the beneficiaries 
were in that will? A. Never once. She mentioned a will, 
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Mr. Simmons, many times to me; but never once (lid she 
discuss or mention what she wanted in it. She just said 
that one will she had didn’t have what she wanted in it. 

Q. Did Mrs. Bohannon tell you the scope of her estate, 
how much property or money she had? A. No, she did not. 

Q. She gave you no indication at all? A. No indication 
at all. 

Q. Did she ever discuss with you her relationship with 
her brothers and sisters? A. No. ; 

Q. As to whether or not she wanted to favor one over the 
others? A. No. 

Q. And in connection with this handwritten will which 
-she spoke to you about, I believe, just before she was op¬ 
erated on—A. I don’t know what it was, but something that 
was written down. 

55 Q. Did she tell you the contents of that will? A. 
No. 

Q. Did she tell you why it did not meet with her ap¬ 
proval? A. No. 

Q. You did say that she said it did not meet with her ap¬ 
proval? A. That is right. 

Q. And she told you she destroyed it? A. And she said 
she had them bring it to her, and she tore it up. 


57 Raymond M. Cunningham, 

called as a witness by counsel for caveators and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Simmons: 

Q. Please state your name and address, Doctor. A. Ray¬ 
mond M. Cunningham. 

• # * * * # # # # * 

58 Q. Are you a practicing physician in Baltimore, 
Maryland? A. I am, sir. 
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59 By Mr. Simmons.: 

Q. Doctor Cunningham, toll us whether or not you have 
had occasion to treat a patient by the name of Blanche H. 
Bohannon. A. I did, sir. 

Q. When did this patient first come under your care? A. 
May I look at my office records? 

The Court. You may look at any records you wish to re¬ 
fresh your recollection, if you have no independent recol¬ 
lection. 

The Witness. According to my office record, I first saw 
Mrs. Bohannon in the early part of September of 1951. 

BvMr. Simmons: 

Q. Is that the first time you saw her? A. No; I am sorry. 
That was the second. My first record shows I saw her in 
February of 1951—February 28. 

Q. Tell us whether or not you had occasion to examine 
this patient at that time. A. I did, sir. 

Q. And what did your examination disclose? A. That 
she had a malignant—or I will put it this way: She had a 
change, a degeneration, in a pigmented mole that she had 
had for years, which was situated beneath her left breast. 
This was a mole that had recently changed in such a way 
that I considered it a malignant degeneration, 

60 and therefore recommended removal. 

The Court. Suppose you use nontechnical terms, 
because we are all laymen as far as medicine is concerned. 
What is meant by the words “malignant degeneration”? 
Some of us may not know. 

The Witness. Yes, sir. That this mole, which I think 
everyone is familiar with what a little more or wart looks 
like— 

The Court. Yes. 

The Witness. That this had become a cancerous tumor. 
And it is well known that they do become malignant, 
through various reasons. But this had become, from a 
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change in appearance of an innocent type of tumor, to one 
that was a bad or malignant type of tumor. 

By Mr. Simmons: 

Q. Tell us whether or not, Doctor, there did come a time 
when you operated? A. Yes, sir; I did. 

Q. And give us what the operation consisted of, please, 
and the date. A. On March the 9th. The ladv was ad- 
mitted on March 5th, to the hospital, and w T e operated on 
March the 9th, 1951. And I cut out or excised this malig¬ 
nant tumor, and with it I carried out an extensive dissec¬ 
tion or removal of a lot of lymx>h nodes that had been 

61 involved, up in her axilla, under the arm, which was 
a spread of the tumor from the chest wall to the area 

beneath the arm. That w r as the first operation, on March 
the 9th. 

Q. Doctor, did you place the location of this mole that 
you are speaking of? A. Yes; it w r as situated beneath her 
left breast. 

i 

Q. Was it directly beneath, as contrasted with the one 
side or the other? A. Directly beneath, in almost a straight 
line down. If you would draw a straight line down, from 
the nipple, it v r ould be situated in that line. 

Q. And your incision covered what area? A. The tumor 
itself, and the elliptical type of incision, which removed a 
margin of skin, with the tumor; and then extended the in¬ 
cision on up into the axilla, or under her arm, in order to 
get out these lymph nodes that had become invaded by the 
tumor. 

• • # « * # * # 

Q. Doctor, I asked you if you could explain, in under¬ 
standable language, what you removed incident to 

62 the operation. A. I removed what I thought, pre- 
operatively, was a malignant tumor. It proved to be 

■just what I thought it was, that is, a malignant or a can¬ 
cerous tumor, which w’e call a melanoma. ; 
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Q. Doctor, tell us in a -summary way liow the patient pro¬ 
gressed from the time of the operation on. A. From March 
the 9th, 1951, until her discharge from the hospital, March 
the 28th, she did very well, I thought. She stayed in Balti¬ 
more for a while, and came back to my office for checkups. 
And I saw her in April. I saw her twice in April, and 
again in May. And I had asked her to come hack in one 
month, for another checkup, and she failed to do that. She 
did not return in June. I sent her an appointment to come 
in. And then, of course, we run into the next admission to 
the hospital. But she had done very well, con-sidering— 
#*#####**• 

By Mr. Simmons: 

Q. You said there came a time when the patient 
63 came back to the hospital again, under your treat¬ 
ment? A. That is correct. 

Q. When was that? A. She came back, not to see me di¬ 
rectly in the office: but she presented herself on September 
the 9th to Bon Secours Hospital, where I had her as a pa¬ 
tient the first time. She presented herself to the hospital 
directly, on September the 9th, 1951. 

Q. And in that connection tell u-s whether or not you had 
occasion to examine the patient again at that time. A. I 
did. 

Q. What did your examination disclose? A. On this sec¬ 
ond admission this patient presented what we call a recur¬ 
rence, a widespread recurrence, of her malignant tumor, in 
that it had now involved the left breast; it had spread 
across the chest to involve the other side of the chest; and 
had gone around the back of the patient to involve the skin 
and the tissue on the back of the left side of the chest. 

Q. Now, tell us what treatment, if any, you gave her. A. 
Well, she was quite sick when she came in, and required 
various types of non-surgical treatment first. I mean by 
that, getting her in some sort of condition where we thought 
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we might be able to go back and remove most of this ma¬ 
lignant tumor that had recurred and had spread very 

64 wildly and widely. I 

We then took her to the operating room, after we 
had transfused her and so on, that is, given her blood. And 
on September the 13th—she was admitted on the 9th—and 
on September the 13th I made an incision to explore the ex¬ 
tent of this recurrent tumor. And I found that it had re¬ 
curred all the way across from the left breast to the right 
breast. And therefore 1 abandoned any attempt to do any 
more for the patient, seeing that it was a hopeless situation 
and a very wildly growing and widespread tumor. 

Q. Now, you say you abandoned it, Doctor ? A. I gave 
up any hope of trying to do any curative surgery at all, 
after I had made an incision and explored the extent of the 
tumor. 

Q. Can you tell us why you abandoned that? A. Be¬ 
cause I felt that this tumor, this malignant tumor which we 
call a melanoma, had spread beyond any hope of any surg¬ 
ery, not only visibly on the chest wall, but within the pa¬ 
tient, very probably into her lungs and elsewhere. That is 
the rationale of abandoning an operation, which we would 
call an inoperable situation, an incurable situation. 

Q. Then what was your prognosis at that time? A. Ex¬ 
tremely poor. i 

Q. After the operation, did you have occasion to 

65 see this patient further? A. Oh yes, most every day. 

Q. Progress that, if you will, please, Doctor, what 
treatment you gave her, post-operative treatment. A. 
Well, actually the only treatment was supportive, in that We 
gave her fluids by vein. She was quite weak and taking 
very little nourishment by mouth. We gave her fluids by 
vein. She would pick at her food and wouldn’t eat very 
much. We gave her transfusions of blood. And the most 
important thing that we did for her, I think, is just try to 
make her comfortable and relieve her pain, with sedatives 
and opiates. 
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Q. Tell us whether or not in your professional experi¬ 
ence, Doctor, a disease of this kind is accompanied by pain, 
and if so the degree of the pain. A. Yes. I would say that 
any malignant tumor that involves and invades such a wide¬ 
spread area would certainly cause a patient pain, because 
of the involvement of the sensory nerves. It was to be ex¬ 
pected that she would be uncomfortable. 

Q. What did you prescribe to make her comfortable, as 
you put it? A. Well, at various times she had various 
medications. For instance, immediately after operation 
she required some morphine, one of the stronger 

66 drugs; demcrol; and most every evening she had a 
sedative, by name nembutal. That is more of a sopo¬ 
rific, that is, it induces sleep rather than relieves pain. But 
for the pain relief we gave her demeral, codeine and 
aspirin. 

Q. Can you give us, Doctor, the dosage, as you went along 
in your treatment there after the operation? A. The dos¬ 
age after operation? 

Q. Yes. A. She was operated on the 13th of September. 
On that evening she received a hundred milligrams of 
demeral. That was the evening of operation. Prior to op¬ 
eration -she had a sixth of morphine. A hundred milli¬ 
grams of demeral is equivalent to about a sixth of mor¬ 
phine. It is a very different type of drug, but it acts in a 
verv similar manner. That is the onlv medication, other 
than penicillin. She did receive penicillin, to counteract 
any infection on the evening of operation. 
#####**#** 

67 Q. Will you go ahead, Doctor. A. On the 14th, the 
day after operation, she received nembutal at night, 

one and a half grains. That is a standard dose of a sleep¬ 
ing capsule. And aspirin. 

On the 15th, two days after operation, she had a grain of 
codeine, ten grains of aspirin in the evening. In addition, 
a repeat dose tw’o hours later, or codeine and aspirin—this 
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time a half a grain of codeine and ten grains of aspirin, 
with another capsule of nembutal, one and a half grains. 

That was about the pattern of the sedation for each eve¬ 
ning. It seemed like, according to these notes, that her 
medication and sedation is mostly an evening affair. And 
with the exception of one or two days on which she re¬ 
ceived nothing at all, or at least not according to the notes 
here— 

The Court. How about October 3d? 

G8 The Witness. On October the 3d, sir, at seven 
p.m., according to the nurse’s notes, she had a half a 
grain of codeine, ten grains— 

The Court. Do you know that of your own knowledge? 
The Witness. Xo, sir; I could not possibly remember. 

The Court. Does this refresh your recollection? You say 
according to the nurse’s notes. You have a right to use 
any document you wish to refresh your recollection; but 
your testimony must be the reflection of your own recol¬ 
lection. 

The Witness. I was not actually there to see the medi¬ 
cation given. 

The Court. Very well. Then you need not answer my 
question. ; 

By Mr. Simmons: 

Q. Now, Doctor, do you have with you the hospital rec¬ 
ords? What records do you have with you? A. I am re¬ 
ferring to the hospital records. 

Q. And do you know whether or not those records are 
kept in the regular order of business there at the hospital? 
A. They are, sir. 

* # # * * * # * # '= * 

60 Q. Will you refer to the hospital records there on 
October 3, Doctor, and tell us what the records show 
with respect to medications on October 3, 1051. 

• * * « * * # # * * 


A. On October 3d, 1951, at seven p.m., the patient was 
given a half a grain of codeine and ten grains of aspirin. 
And somewhere in the neighborhood of ten p.m. she was 
given a grain and a half of nembutal. 

*##*##**•* 

70 Q. Doctor, did you examine this patient on Oc¬ 
tober 3d, 1951? A. Yes, I am sure I did, because the 

nurse’s notes state, in addition to other things, “Patient 
seen by Dr. Cunningham.” 

• ##*#*#**# 

71 Q. Tell us if you will, please, Doctor, what the 
physical condition of Mrs. Bohannon was on Oc¬ 
tober 3d, 1951. A. Well, her physical condition was very, 
very poor. Mrs. Bohannon, of course, was sick and toxic 
and weak when she entered the hospital on the 9th, and she 
continued to get weaker day by day, particularly after our 
operation with anesthetic. And by the time October 3d ar¬ 
rived, she was running a very rapid pulse; her temperature 
was elevated; and she was a sick and toxic patient. 
***##***«• 

The Court. What does the word “toxic” mean? What 
does that mean in common language? 

The Witness. In common language, Your Honor, she was 
suffering a poisonous effect of her disease, on her system 
generally. And so she was, as I say, in extremely poor 
physical condition, and getting weaker, hourly, if not day 
by day. 

#**#**#•** 

72 I say, state whether or not Mrs. Bohannon evi¬ 
denced anv manifestations of irrationality on or 

73 about October 3d, 1951. A. I wonder if you would 
define for me “irrationality.” 

The Court. I don’t think you may ask questions. If you 
can’t answer the question, if you think it is ambiguous, you 
may say so. 
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The Witness. I would have to answer your question this 
way: This sick patient was not entirely mentally clear at 
times, and at other times she wm-s, apparently, mentally 
clear. That has to do with the question of irrational. That 
has nothing to do with her physical situation. 

By Mr. Simmons: 

j 

Q. Tell us whether or not, Doctor, the patient ever spoke 
any words which you regarded as irrational in the course 
of your treatment there at that time. A. I can’t say that 
she actually spoke to me anything that I would have con¬ 
sidered irrational. That she was confused at times, I would 
have to say yes. In other words, that she was not entirely 
clear about everything. But I would not sav that she was 
actually irrational. 

Q. No\v, when you mentioned she was confused at times, 
Doctor, that is what I am getting at. Will you explain that, 
please? A. Well, my reason for saying that is, first of all, 
when Mrs. Bohannon presented herself to the hospital, that 
was an unusual thing to do for a patient to go di- 
74 rectly to a hospital, for admission, and to tell the ad¬ 
mitting office “I am sick. I would like to have a bed. 
And will you call Doctor so and so.” 

The Court. There is nothing irrational about that, is 
there ? 

The Witness. Nothing irrational— 

The Court. It isn’t in accordance with usual procedure? 

The Witness. That is right. 

The Court. That is all that means. 

The Witness. That is right. I thought that was a little 
bit out of the ordinary. However, I went to see her and I 
talked to her and told her, not in a direct way what her 
situation was, but I told her that she was sick, and that we 
would try— 

By Mr. Simmons: 

Q. When did you tell her that, Doctor? A. On the day of 
admission. 
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Q. And that is the second admission? A. That is right, 
the 9th of September. 

I wanted her to understand that she had something seri¬ 
ous. And I said “Mrs. Bohannon, we are going to try to 
remove as much of this tumor as we can, to make you com¬ 
fortable. But this procedure, this operative procedure, 
might be a little too much for you. And,” I said to 

75 her, “if I were you, I would -see my priest or min¬ 
ister, today, or sometime very shortly, and I would 

also make a will, unless you have a will.” 

I told her that I had had occasion in my own family to 
see someone die in a hospital without a will, and -so on and 
so forth. And she says, “That is a good idea.” She says 
“I don’t think I have a will. I am a little confused about 
my affairs in Washington.” And she mentioned some¬ 
body’s name, that was some sort of a manager for her. 
“But,” she says, “I don’t have very much to leave, in the 
first place. But it is a good idea, and I will make the will” 
—and she did. On the day that we operated on her, or the 
night before, rather, she did make a will. And she seemed 
to me to be fairly clear about everything, except for the 
fact that she didn’t know that she had a will previously 
made. She didn’t seem to know very much about— 

Mr. Lawrence. I object, if Your Honor please. He can’t 
testify about what the patient knew. 

The Court. Objection -sustained. 

I think the Doctor should confine himself to stating what 
the patient said, from which you draw the inference you 
draw, rather than just stating the inference. The jury will 
have to draw any inference. 

The Witness. She stated that she didn’t know very 
clearlv her state of affairs, financial and otherwise. 

76 And therefore she took my suggestion, and made a 
will, in the hospital. And she also sent for her priest 

or minister, whichever it happened to be. And then we the 
next day proceeded to operate on her. 
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By Mr. Simmons: 

Q. Doctor, in that connection did you discuss with her 
the contents of her will? A. No indeed. I didn’t know that 
the woman ever had anything of this world’s goods, or ever 
had a will or anything else. She represented herself to me 
as a poor woman; she couldn’t pay her hospital bill and she 
couldn’t pay me. 

Q. Does that cover her first admission, too? Did she pay 
her hospital bills and doctors’ bills at that time? A. Now, 
I cannot answer about the hospital bills for sure. I do know 
that there was a discussion about that she couldn’t pay, and 
the Sisters gave her a semi-private room. And there was 
no bill paid, as far as I know, for cither admission. 

Q. Did she pay your bill ? A. When she came back her 
follow-up, she told me she didn’t have anything and would 
I take a hundred dollars as a fee. And I said, “Mrs. Bo¬ 
hannon, if you can’t pay me, you don’t have to pay me any¬ 
thing; but if you feel you can give me a hundred dollars, all 
right; we will settle for that.” I think she wrote me 
77 a check. I am not too certain whether it was cash or 
check, but I think it w^as a check. And that was the 
last we ever discussed of any financial matter. That was 
the first admission, and that was after she left the hospital 
the first time. On the second time there was never any dis¬ 
cussion about my fee at all. 

Q. Did you have any business discussion with her? A. 
Yes. I discussed only the fact with her that I thought she 
should have a will. And she told me she didn’t have very 
much to leave in a will anyway, but she thought it was a 
good idea, to get her affairs straightened out; that she had 
some sort of a business manager, but I wasn’t sure what 
she -said—that she would have to talk to Mr. Somebody in 
Virginia, and that was about the only extent of it. She said 
she had an apartment full of furniture, and that is about 
all. 

Q. Did you ever see the will she made? A. No, I never 
did. 



Q. You don’t know, then, whether she ever made the will 
there that you are speaking of or not? A. What was that 
question? 

Q. The will that you mentioned just before the operation 
there that she wrote out, you never did see that will, you 
say? A. I did not, sir. 

Q. Then do you know whether or not she made a 
7S will on that occasion? A. I know from the fact that 
there were two nurses witnesses. 

Q. But you know nothing about the contents, as far as 
your discussion with her is concerned ? A. Not a thing. I 
have never seen it and never heard anything oflicial stated 
about that will. 

********** 

SO Q. Doctor Cunningham, based upon your observa¬ 
tions and examinations and treatment of Mrs. Bo¬ 
hannon, and directing your attention to October 3, 1951, do 
you have an opinion as to whether or not on that date Mrs. 
Bohannon was rational or irrational? 
********** 

The Witness. I would say that most of the time, cer¬ 
tainly, she was rational. 

********** 

Q. Doctor, you testified that at seven o’clock p.m. on Oc¬ 
tober 3, Mrs. Bohannon was given one-lialf grain of co¬ 
deine? A. That is right. 

Q. And at ten o’clock p.m. she was given one-half grain 
of nembutal ? A. A grain and a half. 

Q. A grain and a half, yes. A. It might have been a little 
before that hour that the nurse gave it, and then wrote 
down the time. As I say, it was somewhere in that neigh¬ 
borhood. 

Q. Bearing that factor in mind, what would have been 
the effect of that medication on Mrs. Bohannon, say 
81 at around nine-thirty on that date? A. Well, I think 


51 


that is would probably have made her a little drowsy, 
perhaps less sensitive to tlie pain she was experiencing, 
and a little more comfortable. 

Q. Doctor, these medicines that you have testified that 
were prescribed there over a period of time, tell us whether 
or not those medicines were pain-relieving medicines. A. 
Yes codine is a pain-relieving medicine—and aspirin. Co¬ 
dine and aspirin were her chief medications. 

* * # # * * * * # : # 

Q. Please tell us, if you will, Doctor, the Condi- 
S2 tion of Mrs. Bohannon on October 5, 1951. A. On 
October 5, 1951, Mrs. Bohannon was slipping down 
hill quite rapidly, and it particularly struck me. I don’t 
usually make notes on patients every day, after operations, 
and most surgeons do not. The house men do. But the op¬ 
erating surgeon usually sees a patient without making a 
note. But on that day Mrs. Bohannon -struck me as being 
so weak that I thought any moment she might die; and I 
wrote a note on October 5, 1951 that “the patient is going 
downhill rapidly. ’ ’ 

# * # * * # * # 


Q. Doctor Cunningham, directing your attention to Oc¬ 
tober 6th, 1951, tell us, if you will, please, the physical; con¬ 
dition of the patient on that day. 

The Court. In what date are you referring to? 

S3 Mr. Simmons. October 6, Your Honor—three days 


later. 


The Court. Very well. I 

The Witness. 1 think I have already told you this patient 
was gradually getting weaker and weaker and going down 
hill. And I have a note on six p.m., October the 6th,: the 
nurse taking care of her wrote “condition seems to be 
weaker and the patient talks irrational at times.” And 
then there is a note about having the incision redressed. 
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So Q. Doctor Cunningham, you examined this pa¬ 
tient, I believe you testified, on October 3, 1951? A. 
That is correct. 

Q. "What was your prognosis at that time? A. Ex¬ 
tremely poor. As I said, ever since her operation— 

The Court. I think we have been over that, have we not ? 
Mr. Simmons. I didn’t ask him that precise question, if 
the Court pleases. 

The Witness. Her prognosis was extremely poor, as far 
as living any length of time. In other words, I considered 
it was a question of perhaps a few days. 

*#######*• 

Q. Doctor, tell us whether or not a disease or an infection 
sucli as this that you have described, tell us whether or not 
that affects the mental processes or the brain of a patient. 
A. A malignant melanoma is one of the most malignant and 
most widespread of all the tumors that we know, and it is 
the usual thing for a melanoma of this type, that has 
■spread, to invade and involve most every organ in 
S6 the body. It is that malignant a tumor. And if you 
would look up the autopsy reports on such cases, you 
would find the most bizarre, the most widespread and wildly 
growing; invasive tumor— 

Mr. Lawrence. Objected to, if Your Honor please. 

The Court. Objection sustained. I think what happens 
in other cases is not admissible. The testimony should be 
confined to this case. 

*•**#*#••• 

87 Q. Do you believe that it did affect this patient, 
Mrs. Bohannon? 

Mr. Lawrence. Objection. 

The Court. Objection sustained. 

You may ask the witness for his opinion, but not what he 
believes or feels. 
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By Mr. Si mm ons^: 

Q. Then your opinion, Doctor. A. In my opinion, Mrs. 
Bohannon’s entire system was affected by this tumor. 

# * * * * * # # # * 

The Court. That doesn’t exactly answer the question. If 
you feel that you are not in a position to answer the ques¬ 
tion, you may say so; or if you feel the question is impos¬ 
sible of answering, you may say so. 

i 

# * # # * # * * #;* 

The Reporter (reading). “Question: Do you believe that 
it did affect this patient, Mrs. Bohannon?” 

The Court. Instead of “believe,” substitute: Can vou 

• «> 

give an opinion as to whether this disease affected the 
mental processes of this patient? 

The Witness. In my opinion, yes. 

88 The Court. That it might have? You don’t ex¬ 
press any opinion as to whether it did or not? 

The Witness. My opinion is that it did affect it. 

The Court. That it did. 

Cross Examination 

By Mr. Cullen: 

* * * # * * * * # 1 # 

Q. Did you tell us before that Mrs. Bohannon was ra¬ 
tional, in your opinion, and possibly at times irrational? A. 
That is correct. 

Q. But that also from your observations of her you never 
saw her during those irrational periods. Is that correct? 
A. That is correct. 

Q. On what do you base your last answer, then, that this 
tumor, the melanoma which she had, affected her mental ca¬ 
pacity, if you did not observe it? A. On two tilings. First, 
the patient was going rapidly down hill. Secondly, the nat¬ 
ural course of this type of tumor. ! 


54 


Q. Now, you say the natural course of this type of 

89 tumor. Doctor, you said this is the only one which 
you had of your own personal knowledge—I mean, in 

your own practice. A. That is correct. 

Q. And you observed two others. Therefore you base 
your assumption on the natural course of this, on your ex¬ 
perience derived from those three, or other study? A. Plus 
other study. 

Q. Plus other study. 

Now, one other question, Doctor. Did you tell us that 
previously you were not -sure whether you had seen Mrs. 
Bohannon on October 3d or not ? A. Oh, I don’t think I 
said that. 

Q. Do you recall what you did say? A. I said that I 
probably saw her every day. 

Q. But that specifically you did not recall October the 3d. 
Is that correct? A. If you remember, I referred to the 
nurse’s notes that said I was there. 

Q. That is correct. So that based on the nurse’s notes 
which said Doctor Cunningham had visited the patient, you 
told us you had seen her on October 3d. A. That is right. 

Q. Now of your independent knowledge, can you tell us 
again what her condition was on October 3d ? 
#*#*##**#• 

90 The Witness. She was sick and toxic. 

By Mr. Cullen: 

Q. But that as to her mental -stability, we may say, or her 
rationality or irrationality on October 3d, you do not have 
any knowledge. Is that correct ? A. 1 would say a sick and 
toxic patient is very easily confused, and at times alert and 
at times confused again. 

Q. You have no idea of what time you saw her on Oc¬ 
tober 3d, do you, Doctor? A. I cannot recall. 

Q. So that as of the evening, or anything else, you could 
not say whether or not she was alert or toxic or anything 
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else, of your own knowledge? A. I couldn’t say what time 
I -saw her. 

Q. So that as of the evening, from seven o’clock on, you 
would have no knowledge of what her condition might have 
been? A. Only from what I had seen earlier in the day, if 
that was the time that I had seen her. 

Q. But you said that there would be periods of alertness, 
and toxic periods? A. That is correct. 

91 Q. Doctor, you stated, I believe, that you had some 
conversation with Mrs. Bohannon about her affairs 
and the making of her will? A. That is correct. 

Q. Did she tell you that -she had an attorney draw up a 
will for her? A. No, she did not. She was not certain at 
all whether she ever had a will or not. 

Q. Did she ask you to witness a will, Doctor? A. She did 


sug- 


not. 

Q. Doctor, would I refresh your memory any if I 
gested that you might recall a conversation two weeks ago, 
and ask you to think back to that conversation with' Mr. 
Lawrence and myself? Can you recall that the night of the 
signing of the will you told Mr. Lawrence and myself that 
you would not -sign it, because you were way out in the 
country? 

The Court. Because what? 

Mr. Cullen. Because he lived out in the country and it 
was too far a trip to the hospital. 

The Witness. Your question was, did Mrs. Bohannon ask 
me to sign a will? 


By Mr. Cullen: 

Q. That is correct. A. She did not. 

92 Q. Did anyone ask you to sign a will? A. Yes. 

Q. At that time? A. The evening when she made 
her will, before we operated on her, I was called by the sis¬ 
ter in charge of the hall, or the nurse in charge of the hall, 
and asked if I would come in to witness the will she was 
signing. 4 





Q. That was the evening before operation? A. That is 
correct. 

The Court. That must have been September 12. 

Mr. Cullen. Yes, if Your Honor please. 

By Mr. Cullen: 

Q. At that time would you have had any other reason be¬ 
sides the distance for not witnessing the will ? A. Except 
that I didn’t want to get tied up in any legal aspects what¬ 
soever. It so happens I am. 

Q. But as far as your opinion of Mrs. Bohannon’s mental 
capacity, you would have witnessed it, otherwise? A. Oh, 
I think she was perfectly able to execute a responsible state¬ 
ment, yes. 

Mr. Cullen. That is all. 

Redirect Examination 
By Mr. Simmons: 

********** 

93 Q. Now, Doctor, referring your attention to the 
October 3 date, 1931, when this will was made that is 

under dispute here, did you have any relationship with that 
document? 

********** 

94 The Witness. As I recall, Mrs. Harvcr called me 
at home after dinner and asked me if I would come in 

and be a witness to a new will that Mrs. Bohannon was 
drawing up. And I live a fairly good distance from the 
hospital, and I said I didn’t prefer to come in; that I 
wouldn’t like to get tangled up in any such thing. And I 
suggested the resident in the house, the house man, be a 
witness. As a matter of fact, she asked, as I recall, who 
could I -suggest to be a witness. She alreadv had one wit- 
ness, which was a minister, and could I suggest another wit¬ 
ness, if I couldn’t come in myself. And I suggested Doctor 
Moliler. 


By Mr. Simmons: 

Q. Were you requested to act as a witness on that will? 
A. Ye«; Mrs. Harver asked me if I would. 

Q. And did you refuse? A. I did. 

Q. And for what reason? A. Well, in the first place, it 
was in the evening. I didn’t see any reason, on my part, 
to leave my house and drive in to the hospital to be a; wit¬ 
ness, when somebody at the hospital could be a witness. 

* # * * * # * m * * 

96 Judith Haynes, 

called as a witness by counsel for caveators and being first 
duly sworn, was examined and testified as follows: 

Direct Examination j 

By Mr. Simmons: 

Q. Please state your name. A. Judith Haynes. 

* * * * * * * # * 

Q. And where do you reside? A. 115 Belmont Avenue, 
Catonsville, Maryland. 

Q. Where are you employed? A. Bon Secours Hospital. 
Q. In what capacity? A. General duty nurse. 

# # # # * m * * #!# 

97 Q. And that i-s in Baltimore, Maryland? A. That 
is right. 

Q. How long have you been a nurse? A. Twenty-three 
years. 

* j 

Q. Are you a registered nurse? A. I am, in the State of 
Maryland. 

Q. Did you ever have occasion to nurse a patient by the 
name of Blanche H. Bohannon? A. As a general duty 
nurse, yes. , 

Q. When did you have that employment? A. You mean 
the time she was in the hospital? Or the time she was op¬ 
erated on ? 
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Q. And when was that? A. September of 1951. 

Q. Have you brought with you certain hospital records 
pertaining to her hospitalization? A. Yes, I have. I have 
the chart here. 

********* 

98 Q. When did Mrs. Bohannon come under your 
care? The date, please. A. There are two different 

99 charts here, two different times she was in the 
hospital. 

*#<*#••##*#** 

100 Q. What treatment did you give this patient, Miss 

101 Haynes? A. I administered narcotics, when they 
were necessary. I treated her as a nurse. I would 

try to make her comfortable, inasmuch a-s she had an awful 
lot of pain. I used to elevate her arms, elevate her legs, 
and make her comfortable. And turn her on her side. 

Q. And was that the type of nursing care you gave her, 
from the operation on up? A. Yes. 
*####*#### 

102 Q. Miss Haynes, in the course of your duties, tell 
us whether or not you took the temperature and 

pulse of this patient. A. Yes, I did. 

Q. Refer, if you will, to your notes for the period Oc¬ 
tober 1-st, 2d and 3d, and give us thtftemperature and pulse 
readings on this patient. A. Her temperature at eight 
o’clock in the morning was 100.6. 

The Court. Wliat was that? 

The Witness. Her temperature on the 1st was 100.6. 
Her pulse was 112. 

The Court. That was on what date? 

The Witness. That was on the 1st. And at four o’clock 
her temperature was 101 and her pulse was 128. At eight 
o’clock her temperature was 100.2. 

The Court. Wasn’t your question directed to October 3d? 
Mr. Simmons. The first, second and third, Your Honor. 
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By Mr. Simmons: 

Q. Go ahead. A. At eight p.m., it was 100.2 Her pulse 
was 106. And on eight a.in. on the second, it was 99.4; 
her pulse was 96. At four o’clock, her temperature was 
99; her pulse was 110. 

103 On the third, at eight a.m., her temperature was 
98; her pulse was 124. At four o’clock, her tempera¬ 
ture was 100; her pulse was 120. 

Q. Miss Haynes, directing your attention to the time of 
the operation, on September 13,1951, and going on up until 
October 3, 1951, tell us what changes, if any, you noticed in 
the physical characteristics of this patient. A. Well, I 
can’t say that Mrs. Bohannon improved any from the time 
she was operated on. She became weaker each day. She 
ate very little, if anything at all. She was very nauseated. 
And I can’t really say she improved at all. She became 
very toxic. She slept a great deal. 

Q. What do you mean by “toxic”? A. From the—just 
psysicallv sick, from the poison that was from the cancer 
that passed into her system. 

Q. Were you attending her on October 6th, 1951? A; As 
a general duty nurse, yes, I was on that hall. 

Q. Will you tell us what her condition was on October 
6th, 1951 ? A. As best I can remember it. 

Q. You can refer to your notes, if necessary. A. She was 
going downgrade all the time. Her pulse was 130, on the 
6th. Her condition appears to be much weaker. She Was 
irrational at times. 

The Court. Are you reading that from somebody 

104 else’s notes? 

The Witness. That is not my writing, no. 

Mr. Lawrence. We object, if Your Honor pleases. 

The Court. I am going to strike out the statement that 
she was irrational, because that is an opinion and not an 
entry made in duse course of business. 
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By Mr. Simmons: 

Q. Miss Haynes, tell us whether or not in connection with 
your nursing duties and relationship with Mrs. Bohannon, 
tell us whether or not you ever observed any irrational talk. 

The Court. Will you repeat that question? I didn’t get 
the latter part of it. 

Mr. Simmons. I said to tell us whether or not she ever 
heard her speak irrationally. 

The Witness. No, I can’t really say I ever did hear her 
say anything irrationally, not while I was in her room. But 
I know she did. 

Mr. La'wrence. I object, Your Honor. 

The Court. Just confine yourself to answering the ques¬ 
tion. 

I am going to strike out the last part of her answer. 

By Mr. Simmons: 

Q. Were you in attendance on this patient on October 3d, 

1951? A. Yes, I was. 

105 Q. What did you do for her on that day? 

The Court. What day are you referring to? 

Mr. Simmons. October 3d, 1951. 

The Witness. As much as I can tell you—of course, it 
has been a long time ago—I was in and out of Mrs. Bohan¬ 
non’s room all the time, either giving her ice, as I told you 
before, or trying to make her comfortable. 

By Mr. Simmons: 

Q. Tell us whether or not you observed any change in her 
mental condition on that date, as compared to, say, a month 
previously. A. Oh, she was undoubtedly weaker. 

The Court. Mental condition, you are asked about, not 
her physical condition. 

The Witness. Well, I am not a doctor, and I can’t say 
whether she was mentally or physically. But I know very 
well she was going downgrade. As a nurse I could see that. 


The Court. She was doing what? 

The Witness. Going downgrade, as we express it. 

By Mr. Simmons: 

Q. Give us your own opinion on that, Miss Haynes. 

The Court. Opinion as to what? 

Mr. Simmons. On any changes she observed in her 
mental condition. 

The Witness. Well, you could go in to see Mrs. 
106 Bohannon, and she may be sound asleep. She slept 
a great deal, and she suffered an awful lot. But I 
can’t remember back to that date, especially that one date. 


107 By Mr. Simmons: 

i 

Q. Miss Haynes, do your records there show who was 
the responsible person admitting this patient on the last 
hospitalization, the last time she was hospitalized? A. Who 
was the responsible party, or person? 

Q. Yes. A. Mrs. Edna Mundy is the one she put in 
here. 

Q. Directing your attention to the other hospitalization 
there back in March of 1051, who was the responsible party 
at. that time? A. The same—Mrs. Edna Mundy. 

********* 

108 Nellie Grimm, 

called a-s a witness by counsel for caveators and being first 
duly sworn, was examined and testified as follows: 

i 

Direct Examination 


By Mr. Simmons: 

Q. You are Miss Nellie Grimm? A. Yes, sir. 

Q. Where do you reside? A. 3902 Windsor Mill Road. 

********** 

Q. Baltimore, Maryland? A. Baltimore, Maryland. 
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Q. Where are you employed, Mrs. Grimm? A. At the 
Bon Secours Hospital, most of the time. 

Q. Directing your attention back to September of 1951, 
did you have occasion to meet Blanche H. Bohannon, a pa¬ 
tient there? A. Did I meet her, you say? 

109 Q. Yes. Do you know her? A. Yes, sir. 

Q. When did you meet her? A. Well, the day I 
went in her room to testify, or to witness her will. 

Q. What was that date? A. The 12th of September. 

Q. And the year? A. 1951. 

Q. Now, who called you into the room? A. The sisters 
on the hall. 

Q. And what happened after you went into the room? 
A. Well, we stood there, and she was making her will, and 
asked me if I would witness the signature on the will that 
she signed. I don’t know what the will was. 

The Court. Don’t talk quite so rapidly. 

The Witness. I don’t know what it was; but I just wit¬ 
nessed that she made the will and signed it. 

By Mr. Simmons: 

Q. Did you have any conversation with Mrs. Bohannon 
at that time? A. Well, I don’t remember saving anvthing 
especially to her. 

Q. Did she say anything to you? A. I don’t remember 
her saying anything. 

110 Q. Who invited you into the room? A. The sister 
on the hall—one of the Bon Secours sisters. 

Q. And was there anyone else in the room with you? A. 
Miss Walsh. 

Q. Did you both go in together, or separately? A. I 
think we both went in about the same time. I don’t remem¬ 
ber the exact time; but I think we both went in at about the 
same time. 

Q. And did you sign your signature there on that occa¬ 
sion? 

The Court. What is the relevancy of this line of inquiry, 
Mr. Simmons? 
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Mr. Simmons. To establish that there was a will made on 
that occasion, Your Honor. 

The Court. I understand. But what is the relevancy of 
it, the fact whether there was an earlier will or not? 

Mr. Simmons. It will be relevant, Your Honor, under our 
theory of the case, to show that this will was disposed of— 

Mr. Lawrence. I object, Your Honor. 

The Court. Will you come to the bench, please. 

(At the bench:) 

The Court. On what theory is it relevant to establish the 
making of a prior will? 

Mr. Simmons. We want to establish this will to 
111 show, not by these witnesses but by later witnesses, 
that in that will she treated her brothers and sisters 
equally. We are also going to show that that will was later 
placed in the hospital room and was destroyed or misplaced 
by Clara Harver. 

The Court. I am going to allow the testimony. 

*########• 

Mr. Simmons. Is there a question pending, Mr. Re¬ 
porter? 

The Reporter (reading). u Question; And did you sign 
your signature there on that occasion?” 

The Witness. I suppose I did. Really, I just can’t re¬ 
member. It didn’t interest me very much at the time. 

The Court. I don’t think you have to prove due execution 
of the prior will, as though you were offering it for pro¬ 
bate. 

Mr. Simmons. That is right, Your Honor. 

The Court. I think you can establish its existence, and 
that is all that is necessary. 

i 

By Mr. Simmons: 

Q. Tell us whether or not Mrs. Bohannon made any dec¬ 
laration there in your presence as to what this paper was 
that you were signing? A. Well, Sister had said that this 
was a will— ' 
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Mr. Lawrence. I object to what the sister had said, 
Your Honor. 

The Court. Objection sustained. 

Gentlemen, before we proceed, I am wondering whether 
we can shorten this by stipulating that there was a prior 
will executed, and what its contents were. Will you be will¬ 
ing to stipulate to that? 

Mr. Law r rence. Your Honor, we won’t stipulate as to 
what the contents were, because we don’t know. 

The Court. Oh, it is not in existence. 

Mr. Lawrence. I don’t have it. 

The Court. Is there a copy of the prior will? 

Mr. Simmons. No. It is not in existence so far as we 
know, Your Honor. 

The Court: Will it be stipulated that on September 12, 
1951 there was a prior will executed by the deceased, which 
will is no longer in existence ? 

Mr. Cullen. That is correct. 

The Court. Will both sides stipulate to that? 

Mr. Simmons. Yes. 

The Court. Very well. Then I think that may save some 
time. 

Mr. Simmons. Then this witness may be excused, and I 
would like to have Mrs. Delia Walsh informed that she may 
be excused. 

• ***##*«*• 
113 Katherine Venable, 

one of the caveators, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Simmons: 

Q. Mrs. Venable, will you hold your voice up, please. 
You are Mrs. Katherine Venable? A. I am. 

Q. Where do you reside? A. 103 East 22d Street, Balti¬ 
more, Maryland. 
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Q. Are you a sister of the late Blanche Bohannon, de¬ 
ceased? A. Iam. 

Q. Mrs. Venable, directing your attention back to March 
5, 1951, do you recall that your sister was hospitalizel at 
at Bon Secours on that date? A. Yes, I do. 

114 Q. Did you have occasion to visit your sister in the 
hospital over that period of hospitalization? A. I 
did. I visited her practically every day. 

Q. And after -she was discharged at that time, where did 
your sister reside? A. I went to visit her at the home of 
my other sister, Mrs. Mundy. 


##**###**'# 

115 Q. How long did Mrs. Bohannon live with Mrs. 

116 Mundy after her operation? A. About three 
weeks and several days. 

Q. And then where did Mrs. Bohannon go to live? A. I 
took her to her apartment in Washington. 

# * # # * # * * # * 


Q. Did there come a time when Mrs. Bohannon was later 
readmitted to Bon Secours Hospital? A. Yes, sir. 

Q. And that was for the period September 9th to her 
death on October 13th, 1951? A. Yes, sir. 

Q. During that time did you visit your si-ster in the hos¬ 
pital? A. 1 was in there almost every day. 

Q. Would that be once a day? A. Once a day. 

Q. During that time, did Clara Harver visit there also? 
A. Yes, sir. 

Q. Now, were you familiar with the estate of your late 
sister, Blanche Bohannon, before -she died? A. No, sir. 

Q. Did you know about a will that your sister, Blanche 
Bohannon, had executed? A. She told me slip had 
117 made out a will, the night before her operation. 


By Mr. Simmons: 

Q. What was the date of that occurrence? 
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The Court. It has been stipulated there was a prior will 
executed on September 12th. 

By Mr. Simmons: 

Q. Did you discuss that will with your sister, Mrs. Bo¬ 
hannon ? A. No, sir. 

Q. Did you ever-see the will ? A. No, sir. 

Q. Did Clara Harver ever discuss that will with you? 
A. Yes, sir. 

Q. What was that discussion and when did it occur? A. 
It occurred a few days after Blanche was operated on, on 
September the 13th. She said she did not think Blanche 
should make out that will, because Blanche was not of sound 
mind, through taking dope in the hospital. And -she was 
upset because she made it out in favor of Doctor Cunning¬ 
ham in the hospital. 

Q. Where were you and Clara Harver when that 

118 discussion took place? A. I was in the home of Mrs. 
Mundv. 

Q. And w’ho else was present? A. My sister-in-law, 
Bertha, and Mrs. Mundv. 

Q. Bertha who? A. Bertha Tomlinson. 

Q. Now, in visiting the hospital, tell us whether or not 
there came a time when vour late sister was transferred to 
a private room. A. Yes, sir. 

Q. What was the date? A. October the 3d, 1951. 

Q. Do you know who arranged for that transfer to the 
private room? A. Mrs. Harver. 

Mr. Lawrence. I object, if Your Honor please. How does 
she know T ? 

########** 

Q. Did you visit your sister on October 3d, 1951 A. 
Yes, sir. 

Q. What was her physical condition on that date? 

119 A. She was very sick. 

Q. Would you tell us whether or not you had any 
conversation with her on that date. A. You mean Blanche? 
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Q. Yes, Blanche Bohannon. A. I went in the hospital, 
and she said she was happy at being in a private room. 
And outside of that she didn’t say much, and I just said a 
few words to her. 

Q. Tell us whether or not -she explained who put her in 
the private room. A. Yes, sir. 

Q. What did she tell you? A. She said Harver put 
her in the private room. 

Q. And tell us whether or not any mention was made of 
who was paying for the room. A. Yes, sir. She said Mrs. 
Harver was paying the difference between the semi-private 
room and the private room. ; 

###*#**#** 

120 Q. Did all of you brothers and sisters have occa¬ 
sion to gather at the hospital on the Sunday prior to 

October 3d, 1951 ? A. Yes, sir. 

Q. And what was the occasion for that? A. We thought 
mv sister Blanche was dving that Sunday. 

Q. And where did you get that information? A. Mrs. 
Harver came to my home. 

Q. Xow, bearing in mind your visits from the time of 
the second operation, which was on September 13, 1951, on 
up until October 3d, 1951, did you observe any changes in 
your sister’s physical appearance? A. Yes, sir. 

Q. What changes did you observe? A. Well, she was 
getting much weaker. We had to practically lift her our¬ 
selves. And at times she would try to talk to vou and have 
a conversation, and she would go right off to sleep in the 
middle of the -sentence. 

Q. Did that happen on one or more occasions? A. It 
happened on several. 

# * # * * # * * * # 

121 Q. State whether or not Mrs. Bohannon ever acted 
irrationally in your presence. A. Yes, sir. 

Q. And explain that, please. A. Well, she began to 
imagine she saw things on the wall. i 
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The Court. Will you speak a little more distinctly. Will 
you repeat your answer, please. 

The Witness. She began to imagine that she would see 
things on the wall. 

By Mr. Simmons: 

Q. When did that occur? A. That was after the 3d of 
October. 

Q. What date? A. Well, that was about Sunday before 
she died. That was the Sunday following the Saturday be¬ 
fore she died. 

122 Q. On any other occasion ? A. Well, she spoke of 
different things. She imagined that I hadn’t been to 

see her at all for several days, and I had been there. 

Q. When did that occur? A. That occurred during the 
last week she was in the hospital. 

Q. What did-she tell you on that occasion? A. She asked 
me why I hadn’t been in. And I said “I have been in, 
Blanche.” I said “I have been in every day.” 

The Court. This was the last week before she died? 

The Witness. Yes, sir, on Sunday. 
*######*#* 

Q. Over that same period of time, namely, from the op¬ 
eration on down until October 3d, 1951, did vou observe anv 
changes in vour sister’s mental condition? A. Her mental 
condition? Well, she was very forgetful. She was con¬ 
fused at times, and quite often she would say it was night 
when it was day. 

Q. When did that occur, when she made that state- 

123 ment? A. That occurred between the 29th of Sep¬ 
tember and the third, because the day after the 29th, 

when we expected her to die, she was very confused in time. 

#*## #*#### 

Q. How did she manifest her confusion? A. Well, lots 
of times she would say it was dark in the room when it 
was daytime. 
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Q. Any other way? i 

# # # # # # * * * * 

The Witness. Well, I just can’t remember. 

# * # # * # * # # * 

Q. During that period there, from the Sunday until Oc¬ 
tober 3d—October 3d came on a Wednesday. Is that cor¬ 
rect? A. That is correct. 

Q. It was the preceding Sunday, of September 30th, 
when you were all there in the room, as you testified to. Is 
that correct? A. Yes. ! 

Q. Now, did you visit your sister on the 1st and 2d 

124 of October, 1951 ? A. Yes, sir. 

Q. How did -she appear on those occasions while you 
were in her presence? A. Well, she suffered consid¬ 
erable pain. She complained all the time of her hurting all 
over. She just didn’t know where. And there were other 
tilings I noticed, that she wanted to hold my hand. She 
didn’t want to talk. But she did say she would never come 
home. And she would start to cry, whenever she mentioned 
that. 

Q. Now, did you visit her on October 3d? A. Yes, sir. 

Q. At what time? A. I believe it was the evening. 

Q. Did you have any conversation with Mrs. Bohannon 
on that date? A. Just to ask her how she felt, and she just 
sort of nodded and said she was happy to be in a private 
room and she didn’t say much. She was too sick. 

i 

* # # # # # # # # * 

Q. Did she mention a will on that occasion? A. No, sir. 
The Court. Do you recall what hour of the day that was? 
The Witness. It was the visiting hour: I imagine 

125 around seven o’clock. 

Bv Mr. Simmons: 

Q. And you said she did not mention a will on that occa¬ 
sion? A. No, sir. 
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Q. Did she mention a will at any time after that? A. 
After the 3d of October? 

Q. Yes. A. No, sir. 

Q. Did you ever talk with Clara Harver about a will from 
October 3d on until the date of her death? A. No, sir. 

Q. Did Clara Harver ever mention to you that a will was 
executed on October 3d ? A. No, sir. 

Q. When did you first learn that this will which we are 
challenging here was in existence? A. After Blanche died. 

Q. Directing your attention from October 3d, tell us 
whether or not there was anv change in the visiting rules 
there at the hospital? A. Yes, sir. A sign was put on the 
door, two visitors at a time. 

Q. And when was that sign placed on the door? A. I 
first noticed it a day or two after she was put 
126 in the private room. 

Q. And then when you sisters would go there, how 
would you go in to visit with your sister? In what num¬ 
bers ? A. Edna would go in; and then when she came out, 
I would go in. 

Q. I understood you to say that two at a time could go in. 
A. Well, Mrs. Harver was there. 

Q. Did she stay there constantly? Is that what you 
are telling us? A. Yes, sir. 

Q. Is it your testimony that the other brothers and -sis¬ 
ters had to go in one at a time? A. That is right. 

Q. Did Mrs. Harver give any explanation as to why she 
should remain in the room constantly? A. She said the 
sign had been put on the door by the sisters, and only one 
could come in at a time. 

Q. And was there any explanation as to why she re¬ 
mained in there constantly? A. No, sir. 

Q. Did you ever discuss that with her? A. No, sir. 

**##*•#••• 

128 Q. Mrs. Venable, directing your attention to the 
early part of September, 1951, state whether or not 
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there was any business transaction that occurred between 
you and Mrs. Bohannon and your sister over here, Clara 
Harver. A. Any business transaction? 

Q. A business transaction of any kind there at that time. 
A. Well, she only came to Mrs. Mundy’s house, and she said 
about Blanche’s will— 

The Court. Who do you mean by “she”? 

The Witness. Mrs. Harver came to Mrs. Mundy’s house 
and said about Blanche’s will; and then she said something 
about getting a lawyer, that we should have a lawyer to sort 
of handle things. 

The Court. When was all this? 

The Witness. This was after Blanche was operated on, 
the first Sunday, the early part of September—or the mid¬ 
dle part, rather. And she brought a paper to my home, on 
Friday, about September 27th, and said that Mr. Dempsey 
would represent the family; but it would take five mem¬ 
bers of the family to sign for him; that she had been 
129 to see Mr. Donovan, the undertaker, and he said if 
Blanche died, he could not remove her body without 
the approval of an attorney, because she was from Wash¬ 
ington. 

So she asked me if I would get Harry and Edna to sign, 
that my brother Vernon had already signed the paper; and 
I said I would. And after visiting hours I took that paper 
to my brother Harry’s home, and Edna went along, and 
they both signed. And on Saturday Clara and her husband 
came by and picked up the paper. ; 

By Mr. Simmons: 

Q. What did Clara tell you as to the necessity of having 
that paper executed? A. She said that the undertaker 
could not remove the body, unless we had a lawyer; and 
there was something else—and that the lawyer, when 
Blanche died, would come to Washington to pick up her 
deed and her will, and any member of the family that had 
signed that paper could come along with Mr. Dempsey. 
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Q. Did it work out that way? A. No, sir. 

Q. Did you have any further transactions with Mr. 
Dempsey after that? A. I called him, I think the day be¬ 
fore my sister died, and told him that my sister was pretty 
bad, and I wanted to know if anything happened, and 
130 I was in the room at the time, what should I do, 
should 1 remove any of her clothing or anything, 
and he said “No, don’t touch anything. The sisters will 
take care of it. ’ ’ 

The Court. With whom was that conversation? 

The Witness. With Mr. Dempsey. 

By Mr. Simmons: 

V 

Q. And that was a day or two prior to the death? A. 
Yes. 

Q. Was there any mention made at that time about a will 
that was allegedly executed on October 3rd, 1951? A. No, 
sir. 

*#**#*#*•* 

132 Q. Are you familiar with the signature of your 
late sister, Blanche H. Bohannon? A. Yes, sir. 

Q. I will show you this alleged will here and ask you to 
look at that signature on there, which purports to be 
Blanche II. Bohannon, and ask you whether or not that is 
her signature. A. I do not believe it is. 

The Court. What was vour answer? 

The Witness. I do not believe it is. 

The Court. I will strike that out. We are not interested 
in this witness’ or any other witness’ beliefs. 

By Mr. Simmons: 

Q. Can you tell us why you do not believe it is her sig¬ 
nature? 

The Court. No; I have stricken out that answer. 

Mr. Simmons. I wonder, Your Honor— 

The Court. This is a pretty important matter, and what 
a person’s belief is is not competent. 
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Mr. Simmons. I wonder, if Your Honor please, if I could 
ask her to amplify her reasons— 

The Court. No; no. You had better pursue the matter in 
a different way. Beliefs are not admissible. She has to 
testify to knowledge and not beliefs. 


####*#** 
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Edna L. Mundy, 


one of the caveators, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 


By Mr. Simmons: 

Q. Please state your full name, Mrs. Mundy. A. Edna 
L. Mundy—Mrs. Edna L. Mundy. 

Q. And where do you reside? A. 330 East 26th Street, 
Baltimore, Maryland. 

Q. Are you a sister of the late Blanche H. Bohannon? 
A. I am. 

Q. Mrs. Mundy, directing your attention to her first 
period of hospitalization, which was in March of 1951,, tell 
us whether or not you had occasion to visit your sister in 
the hospital? A. I did. I taken her there. 

Q. You took her there? A. I did. 

Q. Tell us whether or not you signed for her ad- 
134 mission. A. I did. i 

Q. And how often did you visit her while she was 
in the hospital on that occasion? A. Pretty nearly every 
dav, and twice a day sometimes. 

*7 * 

Q. Over the entire period? A. Yes. 

Q. During that time did your sister Clara Harver visit 
her? A. She did for a few days. 

Q. How many times was she there to visit her? A. I 
judge about five or six. 

Q. After your sister was discharged, where did she go to 
live? A. With Mrs. Mundy. 

Q. That is you ? A. Myself. 






Q. And boAv long did she reside with you? A. Well, she 
was with me a week before I taken her to the hospital. She 
was in the hospital three weeks and a few days. I brought 
her home and she stayed three weeks and a few days. 

Q. You say prior to her hospitalization on that occasion 
she lived with you a week? A. Yes. 
######*### 

135 Q. While she was living with you there for that 
period, did your sister Clara Harver visit her ? A. 

No. 

********** 

Q. Did there come a time when she was later readmitted 
to the hospital, on September 0? A. She was. 

Q. And did you visit her in the hospital during that 
period when she was there? A. Pretty nearly every night; 
and the nights I wasn’t there, I was there in the daytime. 
********** 

136 Q. On October 3d , 1951, was your sister transfer¬ 
red to a different room in the hospital? A. Yes, in a 

private room. 

Q. And after she was transferred into the private room, 
was there any change in the visiting arrangements there? 
A. Yes. 

Q. What were the changes? A. “Two allowed only” 
was on the door. 

Q. What’s that? A. There was two only allowed. 

Q. Two allowed in the room at one time? A. Yes. 

Q. When you visited your sister there, on and after Oc¬ 
tober 3d—and I believe you said you were there almost 
daily then? A. Yes. 

Q. What was the visiting arrangement? How would you 
go in and out of the room? A. Well, Mrs. Harver was set¬ 
ting in there. And she says that that seat was for her, and 
she wasn’t going to give up her seat for nobody that came 
in there. 
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Q. Tell us whether or not she remained there con- 

137 tinuously during visiting hours. A. Yes—only the 
night she went home to get her husband’s supper. 

Q. Tell us whether or not there was a time when several 
of you brothers and sisters were there at one time. A. We 
had to go in one at a time. 

Q. Did you ever have any discussion with your -sister 
Clara as to w r hy that arrangement w r as necessary? A. No, 
we didn’t. 

Q. When did you learn about this will that is in dispute 
here? 

The Court. I think it is immaterial when this witness or 
anyone else learned about the existence of the will. A tes¬ 
tator or a testatrix is under no obligation to inform the 
beneficiaries, or persons who would like to be beneficiaries 
under a will, in advance as to what a will is. On the con¬ 
trary, the custom is not to do it. 

Mr. Simmons. May we come to the bench, please? 

The Court. Yes, you may come to the bench. 

(At the bench:) ! 

*#*###*### 

138 The Court. I have grave doubt as to whether this 
testimony has much probative value; but I suppose it 

would be admissible on the issue of fraud or undue influ¬ 
ence to show r that the beneficiary concealed from other mem¬ 
bers of the family the fact that a will has been made. 

Mr. Simmons. That is it. 

The Court. I don’t think it has much probative wreight; 
but I think I had better admit it. j 

While you are here, Mr. Simmons, how much more have 
you got ? 

Mr. Simmons. I have these two family witnesses, 

139 Your Honor, and then I have the twm Mr. Fitz¬ 
geralds. ; 

The Court. What wall they testify to? 
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Mr. Simmons. Mr. Fitzgerald is the party who has been 
friends of the Mundys. 

The Court. What will he testify to ? 

Mr. Simmons. He will testify he visited her in the hos¬ 
pital, and her mental and physical condition. 

The Court. Very well. 

Mr. Simmons. Both of them. 

Mr. Lawrence. We don’t dispute her physical condition, 
if Your Honor please. 

The Court. Yes; I don’t think you need more testimony 
on physical condition. You have had enough of that. 

Mr. Simmons. Well, physical and mental condition. 

The Court. Mental condition, yes. But I think any 
further testimony on physical condition would be unneces¬ 
sarily cumulative. You have Doctor Cunningham’s testi¬ 
mony, which was very full. So don’t call any further wit¬ 
nesses on physical condition. 

********** 

140 Q. Mrs. Mundy, when did you first learn of this 
will that is offered here dated October 3, 1951? A. 

After my sister’s death. 

Q. Prior to your sister’s death, did you know the scope 
of her estate? A. Not until after her death. 
####*#**## 

141 Q. Mrs. Mundy, directing your attention to Oc¬ 
tober the 3d, 1951, and bearing in mind the times 

which you visited your sister from the time of the second 
operation up until that date, tell us what changes, if any, 
you noticed in your sister’s mental condition. A. Well, my 
sister, when you would go in to talk to her, she would fall 
off in a doze. Then she would open her eyes. Then she 
would go off in another doze. 

Q. When did that occur? Place the date. A. Different 
nights, when I would call to see her. 
********** 


142 The Witness. Well, her condition was reducing 
rapidly. She was failing every day I was there. I 

didn’t see any improvement any day. She was going down 
and down. 

By Mr. Simmons: 

Q. Tell us whether or not on the Sunday, which was Sep¬ 
tember 30tli, 1951, all of you brothers and sisters gathered 
there at the hospital. A. Yes. 

Q. For what purpose? A. They expected her death that 
day. | 

* • * # * * * * # * 

143 Q. What, if anything, did you observe with respect 
to your sister’s mental condition on that day? A. 

Well, my sister didn’t talk much that day, and she kept 
dozing off. She didn’t have much to say to any of us that 
was in there. 

Q. Did you visit your sister Blanche on October 3d, 1951? 
A. I did. 

Q. And tell us what you observed with respect to her 
mental condition on that day. A. Well, when I went in 
there from work, I went to her semi-private room, and my 
sister’s bodv was moved. And I went around to one of the 
nurses, and she says, “Well, she is gone.” 

I says “Gone—do you mean to tell me my sister: is 
dead?” 

And she said “No; your -sister moved her into a private 
room.” 

###* ****** 

i 

By Mr. Simmons: 

Q. Then did you visit her in the private room on 

144 that date? A. I stayed there that evening until the 
visiting hours were over. 

The Court. When what was over? 

The Witness. Visiting hours. 
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The Court. And when are they over? 

The Witness. Half past eight. 

**••***••• 

145 Bertha Tomlinson, 

called as a witness by counsel for caveators and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Simmons: 

Q. Your name is Bertha Tomlinson? A. That is right. 
Q. Where do you reside? A. 4107 Grace Court, Balti¬ 
more. 

Q. Is your husband Kornmann Tomlinson, one of the 
plaintiffs in this case? A. Yes. 

Q. Where does he reside? A. Chicago. 

#*•##*##•# 

146 Q. Now, Mrs. Tomlinson, did there come a time on 
September 9, 1951, when your sister-in-law was re¬ 
admitted to the hospital? 

The Court. We know all of that. You don’t have 

147 to ask it. 

Mr. Simmons. Your Honor, I want to develop an¬ 
other point there. She came and brought her to the hos¬ 
pital. 

The Court. I don’t think that is material. 

Mr. Simmons. Sir? 

The Court. I don’t think that is important. 

Mr. Simmons. I think it is an important point. I would 
like to come to the bench, if the Court please. 

The Court. No; no. 

I suppose you don’t dispute as to who brought the de¬ 
ceased to the hospital the second time? 

Mr. Lawrence. No, we do not, Your Honor. We don’t 
care who brought her, or if more than one. 
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Mr. Simmons. I would like to ask just one question in con¬ 
nection with that, Your Honor. 

The Court. Very well. 

By Mr. Simmons: 

Q. When you were bringing Mrs. Bohannon to the hos¬ 
pital at the second time, wa-s there an appointment made 
with the hospital for her to be admitted? A. No. 

Q. What were the arrangements with respect to the care 
of Blanche Bohannon, if she could not be admitted to the 
hospital promptly? 

The Court: I don’t think that is relevant, Mr. 
148 Simmons. I don’t think it makes any difference as 

to how Mrs. Bohannon got to the hospital, whether 
she w T ent there of her own accord or whether somebody 
brought her there. 

Mr. Simmons. I do have a point in that connection, Your 
Honor. 

The Court. Well, what is your point? You may state it 
in open court. j 

Mr. Simmons. I want to -show that Blanche Bohannon 
said on that occasion “I do not want to go to stay with my 
sister Clara. Take me to one of the others, but do not take 
me to her house.” 

The Court. I will allow that, yes. 

By Mr. Simmons: 

Q. Did that occur? A. Now I am to answer? 

Q. Yes. A. Yes. 

Q. Tell us the exact words that Blanche Bohannon stated 
in that connection, if you can. A. Well, she just -said she 
didn’t want to go. 

The Court. She didn’t want to go where? 

The Witness. To her sister Clara’s. 

Bv Mr. Simmons: 

Q. And for what reason. A. I think they had some kind 
of trouble. 


so 


149 Q. Did Blanche Bohannon tell you her reason? A. 
No, she did not. 

********** 

150 Q. Now, during the times that you have visited 
your sister-in-law there, from time of the second op¬ 
eration up until your last visit in September, based 
upon your observations, tell us what if any changes in her 
mental condition you observed. A. Well, every time I 
would go over, I could see that she was getting worse. 

Q. And state whether or not she ever made any inco¬ 
herent statements in your presence. A. No. 

Q. She did not? A. No. 

********** 

151 By Mr. Simmons: 

Q. Now, when did you visit her after October 3d, 1951 ? 
A. I was there on a Saturday and on a Sunday. 

Q. And what was her mental condition at that time, based 
upon your observation? A. Well, when I went in, she was 
like she was asleep; and then she would rouse and talk a 
little bit, and then she would doze off again. She had very 
little to say. 

Q. Did that manifest itself at any time prior to that time 
while you were visiting? A. Well, at times. 

********** 

152 Mr. Simmons. Your Honor, I wonder if I could 
ask Mrs. Mundy one question regarding this signa¬ 
ture. 

The Court. Yes; you may bring her back to the stand. 
Whereupon 

Edna L. Mundy/ 

********** 
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Further Direct Examination 

By Mr. Simmons: ! 

153 Q. Mrs. Mundy, are you familiar with the signa¬ 
ture of your late sister, Blanche H. Bohannon? A. I 
sure am. 

Q. I show you the alleged will here dated October 3,1951, 
and the signature which purports to be the signature of 
Blanche H. Bohannon, and ask you whether or not that is 
her signature. A. No. That is “Blanche H. Ilohannon.” 
Q. Is that her signature ? A. No. 

Q. I show you another paper writing here and ask: you 
if you can identify that. A. That is identically correct. 

Q. And what is that? A. “Mrs. Blanche H. Bohannon, 
1434 Harvard Street, Northwest, Harvard Courts East, 
Apartment 4, Washington, D. C.” 

Q. Whose handwriting is that? A. Mrs. Blanche II. 
Bohannon. 


154 The Court. The witness just testified that this 
sample document—I presume it is introduced as a 

sample—was in the handwriting of the deceased. I am 
going to overrule the objection. I will admit the exhibit. 

(The envelope containing handwriting of the deceased 
was marked and admitted in evidence as Caveators! or 
Plaintiffs’ Exhibit No. 1.) 

# * * * * * * # * • 

Q. I show you another paper writing here, Mrs. Mundy, 
and ask you if you can identify that. A. That is my 

155 sister’s handwriting. 

Q. And did she sign that signature there? A. She 
sure did. \ 

Mr. Simmons. I offer it in evidence, if the Court please 
(handing to Mr. Lawrence). 


* 

* 
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By Mr. Simmons: 

Q. Now, I show you another paper here, Mrs. Mundy, 
and ask you if you can identify that signature. A. That is 
my sister’s handwriting also. 

Q. Did she sign that? A. Yes, she did. 

********** 

156 The Court. She testified this was in the handwriting 
of the deceased, and I presume these are being 

offered in evidence as specimens of the handwriting of the 
deceased, are they not, and solely for the purpose of com¬ 
parison. Is that correct? 

Mr. Simmons. That is right, Your Honor. 

The Court. Objection overruled. 

(The two specimens of handwriting of the deceased were 
marked and received in evidence as Caveators’ or Plain¬ 
tiffs’ Exhibits 2 and 3.) 

********** 

157 Harry B. Tomlinson. 

one of caveators, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Simmons: 

Q. Your name is Harry Tomlinson? A. Harry B. Tom¬ 
linson. 

Q. Where do you reside, Mr. Tomlinson? A. 850 West 
33rd Street, Hampden. 

158 Q. Are you a brother of the late Blanche H. 
Bohannon? A. Yes, sir. 

Q. Mr. Tomlin-son, directing your attention to August of 
1951, tell us whether or not vou had an occasion to visit 
your sister Blanche in Washington. A. Well, I asked my 
wife to get ready and we would take a trip over to Wash¬ 
ington. Well, on our way we stopped to see my sister. 
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The Court. When was that? 

The Witness. That was in August, the last Sunday in 
August. 

By Mr. Simmons: ; 

Q. Of 1951? A. Of 1951. 

Q. Tell us whether or not on that occasion you had any 
business discussion with your sister Blanche. A. No, we 
did not have any business. 

Q. Tell us whether or not on that occasion you had occa¬ 
sion to examine a will that Blanche showed you. A. My 
sister showed me some papers, and I read them. 

Q. What paper did you read? A. I read a paper come 
out of an envelope. Of course, I didn’t know whether it 
was a will or not, because I don’t understand wills. But on 
it it had Katherine—Mrs. Venable—Edna Mundy, and Ray¬ 
mond Tomlinson, Kornmann Tomlinson, and Clara 
159 Harvey, and Harry B. Tomlinson. And it says at 
the bottom—of course, I didn’t read it all—it says 
something like “This should be share and share alike,” 

Q. Tell us whether or not your sister Blanche made any 
explanation to you when she showed you that paper. A. No. 
She just told me that she wanted me to look after every¬ 
thing for her, and she took me into her room and showed 
me where the papers and all was. 

Q. What papers did she show you? A. Insurance papers 
and other papers. 

Q. Where were those papers? A. They was in a little 
desk, in the drawer. 

Q. Now, later, in September of 1951, your sister came to 
Bon Seeours to be operated on. Tell us whether or not on 
September 11, 1951 you had occasion to have some conver¬ 
sation with Clara Harver regarding your sister’s estate— 
regarding Blanche’s estate. A. Well, when she come to my 
house— 

Q. Did you have any discussion with her, and if so 
where? A. No. I did not. 
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Q. Did you see Clara Harver on September 11, 1951? 
A. Yes, sir. 

Q. Where did you sec her? A. She was coming up 

160 the steps in the hospital. 

Q. And what conversation did you have with her? 
A. I didn’t have any. 

Q. Tell me whether or not Clara Harver and her husband 
came out to your home on one occasion there in September 
regarding the estate affairs. A. She came out to my house 
and asked my wife if I was home. And I wasn’t home at 
the time she come out. And she saw a box from my 
daughter— 

#*####*#*• 

Q. You say you were not home on that occasion? A. No, 
sir. 

Q. Tell us whether or not there was an occasion after 
that when you were at home and you talked with Clara 
Harver and her husband. A. I was home the next day, 
eating my supper, when her and her husband come out. 

Q. What conversation occurred ? A. She asked me some¬ 
thing about the will. 

Q. What did you tell her? A. I told her to ask my 

161 sister. I said “They know where it is.” 

Q. Did you have any further discussion with her? 
A. Yes, sir. I sat down, and I thought, well, I had better 
tell her. And I told her where everything was in Wash¬ 
ington. 

***#*•#«<** 

162 Q. The will that is offered here dated October 3d, 
1951, when did you learn about that will? A. Well, 

I didn’t know nothing about that until my sisters come out 
and told me. 

Q. Did you visit your sister during her September hos¬ 
pitalization there at Bon Secours? A. xVt the hos- 

163 pital? 

Q. Yes. A. Yes, sir. 
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Q. And how often did you visit her? A. Six or Seven 
times. 

Q. And from the time of the second operation up until 
October 3, 1951, based upon your observations there while 
you were visiting your sister, state whether or not you 
noticed anv change in her mental condition. A. Yes, sir. 

Q. What changes did you notice? A. I seen my Si-ster 
passing away—going down hill regularly. 

Q. What do you mean by “going down hill”? A. She 
was just fading away. 

Q. How did that manifest or exhibit itself to you? 
A. Well, I felt her hands, and it was cold. And she had her 
hand on a pillow, that she couldn’t even move. 

Q. When was that? A. Oh, I went in there— but I just 
couldn’t name the date. 

The Court. I think we have had enough about the physi¬ 
cal condition of the deceased. 

Mr. Simmons. Yes, sir. 

# * * * # * * # * # 


164- Q. Addressing your attention, Air. Tomlinson, to 
her mental condition, what changes did you observe 
with respect to her mental condition? A. Her sickness? 

Q. You said she went down hill. I am trying to get you 
to tell us what you mean by that. A. Well, every time T 
would go in, she would look like her -skin was falling away 
from her, and she looked like she is going blind all the time. 
# # # * * # # # # • 

Mr. Simmons. What was her mental condition on Octo¬ 
ber 3d, 1951. 

The Witness. She was right bad. 

Mr. Cullen. If Your Honor please, I haven’t heard him 
testify lie saw her on October 3d yet. 

By Mr. Simmons: 


Q. Did you see her on October 3d, 1951? A. Sir? 

Q. Did you see your sister on October 3, 1951? A. 


Yes, 


sir. 
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Q. And what was her mental condition on that date? 
A. She didn’t look so good. 

*#*###*### 

165 Q. Did you have any conversation with her on that 
day? A. No, sir. 

Q. Was there any particular reason? A. She could not 
talk, hardly. 

Q. Did she recognize you on that date? A. She just 
opened her eyes and shut them. 

Q. What time were you in the room on that occasion? 
A. Well, I went in there in the evening with my wife, be¬ 
tween one and two-thirtv. 

Q. Your wife was with you? A. Yes, sir. 

The Court. You say in the evening between one and two- 
thirty? 

The Witness. In the afternoon. 

The Court. Early in the afternoon? 

The Witness. Yes, sir; between one and two-thirty. 

********** 

167 Mr. Simmons. Your Honor, at this point I would 
like to call Mr. Thomas F. Dempsey as an adverse 

witness. 

168 Thomas F. Dempsey. 
********** 

Direct Examination 
Bv Mr. Simmons: 

w 

Q. Your name is Thomas F. Dempsey? A. Yes, sir. 

Q. You are a member of the Maryland Bar? A. Yes, 
sir. 

169 Q. Mr. Dempsey, directing your attention back to 
October 3, 1951, in connection with this will which 

we have under discussion here, did you prepare that will? 
A. Yes, sir. 
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Q. Who did you represent in connection with the prepa¬ 
ration of that will? A. Mrs. Bohannon. I considered her 
mv client, sir. 

Q. When did you first meet Mrs. Bohannon? A. Some 
time during the day of October 3d. I think it was early 
afternoon, about one-thirty or two o’clock. But I am not 
positive about that time. 

Q. On the same day this will was executed? A. Yes; sir. 

Q. And what occasioned you to go over and see her? 
A. Mrs. Harver called me and told me her sister wanted 
to draw a will, and I went over to the hospital and visited 
her there. ! 

Q. How long had you known Mrs. Harver? A. Approxi¬ 
mately five years. It may have been a year more or 
less, sir. 

Q. She had been your client over a five-year period? 
A. Yes, sir. 

Q. Now, you say you went over to the hospital on the 
afternoon of October 3, 1951. A. I am not positive; but 
that is my best recollection. 

170 Q. Did you introduce yourself to Mrs. Bohannon? 
A. Yes, sir. 

Q. Who else was there besides you? A. No one was in 
the room but Mrs. Bohannon and myself. 

Q. Where was Clara Harver? A. I don’t know, sir. 

Q. Was she there or not? A. She was not in the hospital 
to my knowledge. I didn’t see her there. 

Q. Did you see Clara Harver on that day? A. No, sir. 

Q. When had you seen Clara Harver immediately prior 
to that time, the time you were at the hospital? A. I really 
don’t know. You see, Mrs. Harver has been—she would 
drop in the office when she was downtown. 

# # # # * # * # 

Q. Who gave you the terms of this will? A. Mrs. Bohan¬ 
non. 

Q. When? A. On October 3d when I visited her, the 
first time that day. 
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Q. You visited her for the first time that day? 
A. And that is when she gave me the facts upon 
which the will was based. 

Q. What did she tell you? A. She told me to leave her 
estate as outlined in that will. 

The Court. That doesn’t answer the question. What did 
she tell you? Use her own words, as near as you can. 

The Witness. I was in her room about 15 or 20 minutes 
maybe a half an hour. And she said that she wanted 
Clara Harver to have her estate. And I asked her if she 
had other relatives that she would care to remember. And 
she said yes, she would like to leave some money to Mrs. 
Venable and Mrs. Mundy. And T asked her how much, and 
she told me, I think, $150 apiece. 

By Mr. Simmons : 

Q. She told you to leave them $150 apiece? A. I think. 
I don’t have that will right before me. I think that is the 
figure. And she told me about a monument over her grave 
in the cemetery over here in Washington, and not to spend 
too much on it. And she made representations that she 
she didn’t have much. 

Q. How much did she tell you she had? A. She did not 
tell me, sir. 

Oh, there was one other subject brought up, and 
172 that was the question of an executor. I asked her 
if she had someone here inWasington that was clo-sc 
to her that could be her executor, and she said no. And I 
asked her if there was one of her relatives that she would 
care to make her executor, and she said no. And then she 
asked me if I would be executor of her estate. She made 
made the proposition concerning the executorship. 

Q. And that is the first time she had ever met you? A. 
yes, sir. 

Q. Now, had Clara Harver gone over the terms of this 
will with vou? A. No, sir. 

y 7 

Q. You say Clara Harver told you to come over and see 
Mrs. Bohannon? A. She did. She called me and said that 
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her sister, Blanche Bohannon, wished to make a will, and 
for me to go over to the hospital and see her. 

Q. Did Clara Harver tell you that Mrs. Bohannon had 
made a will on September 12th in her own handwriting? 
A. I knew that some will had been drawn while she was in 
the hospital, and I knew that from talking to Mrs. Harver. 
Q. And did Mrs. Harver tell you what became of that 
will? A. I don’t think she did, sir. 

173 Q. You did learn, though, that that will was in 
existence? A. I knew before I went to the hospital 

that a will had been drawm by Mrs. Bohannon; but I did 
not know what had happened to it. 

Q. Did Clara Harver tell you that in that handwritten 
will the brothers and sisters were to share and share alike? 
A. No, sir. 

Q. She did not? A. No, sir. 

Q. Did she tell you what the provisions of that hand¬ 
written will were? A. No, sir. 

Q. Did Clara Harver tell you why she had any objection 
to the handwritten will? A. No, sir. 

I didn’t know, I didn’t learn until this trial started that 
it was supposed to have been handwritten. 

The Court. I never heard the word “handwritten”; in 
this connection until vou used it this afternoon. There was 
a stipulation made this morning that there was a will made, 
on September 12,1951; but nothing was said about its being 
handwritten. ■ 

Mr. Simmons. Your Honor, the witnesses, the lady, the 
nurse I had on the stand, testified that it wa-s a hand- 

174 written will, and that she was there as she was finish¬ 
ing the writing of the will when she signed it. And 

at that point we stipulated that it was a will— 

The Court. I don’t think that it is too important whether 
it was handwritten or typewritten. 

Mr. Simmons. I don’t either. I just wanted to establish 
that it was a will, Your Honor. 
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The Court. Well, it was stipulated there was a will. So 
you needn’t pursue the subject. 

Mr. Simmons. Yes, sir. 

By Mr. Simmons: 

Q. Now, -who told you there was a necessity for drawing 
another will. A. No one told me there w*as a necessity, sir. 

Q. Mrs. Bohannon didn’t tell you she wranted another 
will, did she? A. When I got there, she did. When I got to 
her hospital room, she said she w r antcd a will. 

Q. Who paid you for drawing this will? A. No one has 
paid me yet, sir. 

Q. Who did you look to for your payment? A. Well, I 
never gave it much thought, sir. And I w'ould like to ex¬ 
plain that. May I, Your Honor? 

The Court. You may explain it. 

The Witness. I didn’t think that Mrs. Bohannon 
175 had any estate. I wmsn’t led to believe she had one— 
and when I say “any estate,” T mean to an appre¬ 
ciable amount. I consider this estate an appreciable one. 

When I saw Mrs. Bohannon, T thought I was serving the 
whim of a very ill lady, and if it gave her any mental ease, 
it w*as alright with me. Frankly, I didn’t w*ant to be ex¬ 
ecutor, because from what I could see in the room, T didn’t 
think she had any estate and I didn’t want to be involved 
in a matter in Washington, without any recompense. But I 
knew she was a very sick lady. It was obvious she was in 
pain. And I thought I wras helping her. 

By Mr. Simmons: 

Q. As you entered the room, Mr. Dempsey, what condi¬ 
tion w*as Mrs. Bohannon in when you first observed her, on 
the day this will was signed? A. Do vou mean w’hen I went 
there with Reverend Ashbury and Doctor Mohler ? 

Q. Yes. A. Well, the room was dark, and someone lit 
the light. The room had a very dim light and someone 
made the room brighter. And Mrs. Bohannon w^as re- 
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dining in bed, in a—not fully redined. Her head was ele¬ 
vated a little bit. And she opened her eyes when we went 
in the room. 

I don’t know the order in whidi we went in there, sir. I 
don’t know who went in first. And there was a little 

176 small talk between the minister and Doctor Mohler 
and Mrs. Bohannon, about boyfriends coming in 

late at night, and they joked a little bit. 

And after the will was read to her, and Doctor Mohler 
was at the foot of the bed, I believe, and the minister was 
at another place in the room, while she was lying back, I 
held my briefcase with the will against it, and she •sispied 
her name, sir. 

Q. Coming back to my question, Mr. Dempsey, what con¬ 
dition was she in when you entered the room? Was she 
awake or asleep ? A. I don’t know what condition she was 
in when I entered the room. I know that it took no effort 
to arouse her; and by that I don’t recall any necessity to 
•shake her or anything like that. I am not too clear oh ex¬ 
actly whether she was awakened instantly, or it took a few 
seconds. 

Q. Do you recall an affidavit which you filed in this cause 
in which you said that all of you proceeded to the testatrix’ 
hospital room, where she was awakened from a deep sleep? 
Do you recall making that statement under oath? 
A. Yes, sir. Of course, I didn’t draw that paper. I think I 
told Mr. Lawrence that she was asleep when we went in 
the room. The “deep” part of it I don’t— 

Q. Did you sign this paper? A. Yes, sir; I signed it. 

177 Q. And you read it before you signed it? A. I 
think I did, yes, sir. 

Q. And the paper did provide she was in a deep -sleep. 
A. Well, Mr. Simmons, my memory—I am relying on my 
memory now to the best of my knowledge. My memory 
may have been a little bit better when that paper was 
drawn, because that paper was closer to the time that I 
was in her hospital room. 
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Q. Then your testimony is that you would rather rely 
on this affidavit here than on your memory at the present 
time? A. Well, I am relying on my memory up here on 
this witness stand, and that is the best I can do, sir. 

Q. Now, do you recall, Mr. Dempsey, this statement that 
you prepared and had them sign? It reads, quote: 

“We, the undersigned, do hereby direct Thomas F. 
Dempsey, attorney at law, to handle the affairs con¬ 
cerning the estate of our late sister, Blanche H. 
Bohannon.” 

End quote. You prepared that statement? A. Yes, sir. 

Q. And you prepared it for Clara? A. No, not for Clara. 
For all the brothers and sisters of Blanche Bohannon in 
Baltimore. 

Q. You prepared it at the instance and request of 
178 Clara Harver? A. She asked me—shall I explain ex¬ 
actly, sir? 

Q. Yes. I am asking you the question. Did you prepare 
it at her instance and request? A. Yes, sir. 

Q. You didn’t represent any of these other— 

The Court. Just a minute. The witness didn’t finish his 
answer. 

Mr. Simmons. Oh, I thought he did. 

The Witness. Mrs. Harver called me and said her bro¬ 
thers and sisters, as well as herself, wanted me to handle 
the affairs of Blanche Bohannon in the event of her death. 
This was some time prior to the time I went out there and 
drew the will. And I told her that one brother or sister, 
that no brother or no sister could engage me to represent 
the estate; that it would require a majority of the people. 
And then it would rely upon the question of, over in Mary¬ 
land, it would be the Orphans Court, whether or not who 
would be appointed the administrator or administratrix. 
And I said that if all the brothers and -sisters want me to 
handle their affairs, have them sign this paper. 

• •••#•#••• 
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182 Q. Mr. Dempsey, after this will was executed, on 
the evening of October 3d, did you have occasion 

after that to -see Mrs. Blanche Bohannon, the testatrix? 
A. No, sir. 

Q. At the time of death, did the two sisters here, Mrs. 
Mundy and her other sister here, come to see you at your 
office regarding a will? A. Yes, sir. Both of those ladies 
came to my office. But I don’t know how long it was after 
the date of the death. 

Q. And did they inquire at that time as to the reading 
of the will? A. My memory is hazy about what they in¬ 
quired into. I told them I would furnish them a copy of the 
will. I recall that. And I think they were furnished a copy. 
Q. You think they were furnished a copy of which 

183 will? A. Mrs. Bohannon’s. 


Q. Did you furnish them a copy? A. I don’t know 
whether I did, or Mr. Lawrence did. 

Q. As a matter of fact, you didn’t even tell them about 
this will of October 3d, 1951, did you? A. My recollection 
is that I did, Mr. Simmons. 

Q. And they were notified— A. I didn’t tell them what 
was in it, if that is what you mean, sir. 

Q. The only notice they got of that will was after it was 
filed here in this Court. Isn’t that correct? A. I don’t 
know whether that is correct or not. 

Q. You don’t deny it, though, do you? A. Neither do I 
admit it, sir, because I remember talking to these ladies. 

Q. You stated in an affidavit that Clara Harver advised 
you of certain things that had transpired relative to; the 
disposition of the said Blanche Bohannon’s estate. What 
did she advise you of along that line? A. Give me that 
question again, please, sir. 

Q. You said Mrs. Clara Harver reported to your affiant 
from time to time, while her sister was a patient in the hos¬ 
pital, advising as to certain things that had transpired rela¬ 
tive to the disposition of the said Blanche H. Bohan- 
184 non’s estate. A. Oh yes. That was the matter like 
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Mrs. Harver had let me know that there had been a 
will in exi-stence drawn in the hospital, and then I believe 
she let me know that it had been destroyed, and then there 
was a discussion about what would happen if Mrs. Bohan¬ 
non would die intestate. And that is when the paper was 
drawn for all the brothers and sisters to sign. 

That is what I meant by that, sir. 
#**#***••• 

185 Cross Examination 

By Mr. Lawrence: 

Q. Mr. Dempsey, directing your attention to October 3d, 
1951, tell what happened in connection with the drafting of 
this will. 

********** 

A. Well, I was called, and went to the hospital; and I be¬ 
lieve it was the early afternoon of October 3d when I in¬ 
terviewed Mrs. Bohannon in her hospital room. 

********** 

The Witness. After I visited Mrs. Bohannon and 

186 learned from her what she wanted in her will, I re¬ 
turned to my office— 

The Court. Before you leave that subject, she told you 
what she wanted in the will? 

The Witness. Yes, Your Honor. 

The Court. Did she explain to you the reason why she 
was leaving the bulk of her property to one sister, and leav¬ 
ing only small amounts to the other sisters and brothers? 

The Witness. She spoke very highly of Mrs. Harver. 
She said that Mrs. Harver had been good to her. And she 
didn’t have any—she didn’t go into too many details. The 
lady was sick, and I didn’t cross-examine her about her mo¬ 
tives, sir. 

The Court. Very well. 

The Witness. I just took them at their face value. 
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The Court. Very well. You may proceed. 

The Witness. And I returned to mv office, and had the 

V / 

will drawn; and met Reverend Ashbury in the hospital, 
about nine o'clock that night. And we called the house 
doctor. Doctor Mohler, and he came downstairs and met the 
Reverend Ashbury and myself. And we went up to Mrs. 
Bohannon's room, where we went into this darkened room: 
and the conversation that I have told earlier took place. 

And Mrs. Bohannon signed that paper, the will that is 
here: and Doctor Mohler and Reverend Ashbury 
1S7 signed it. And after a few more statements to sort 
of put Mrs. Bohannon in as much ease as possible, we 
left the room. 

The Court. Just what happened in the room? You are 
stating details from the moment you entered until the 
moment you left. 

The Witness. We went in the room and, as I said, I don't 
remember who went in first. And Mrs. Bohannon made a 
remark to all of us that it was a late hour to have boy¬ 
friends visiting her. And of course that made the atmos- 
phere as gay as possible under all the circumstances* be¬ 
cause this lady was in pain: site was very sick. 

So I recall Doctor Mohler shaking her big toe in a 
friendly fashion, just to sort of kid her along. And I don’t 
recall whether that detail was before or after the signing of 
the will. i' 

I read the contents of the will to her and asked her if 
that is what she wanted me to prepare for her, and she said 
yes. Then I held my briefcase up so that the paper could 
rest against it: and while she was in that reclining posi¬ 
tion she signed her name to the will. And then Doctor 
Mohler and Doctor Ashburv siamed it, on the bureau right 
at the foot of the bed. And then I returned the will to Mrs. 
Bohannon. And some more statements were made. I can’t 
remember exactly what they were: but they were in a light 
vein. And we left. 
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188 By Mr. Lawrence: 

Q. Did you leave the original of the will with Mrs. Bo¬ 
hannon? A. Yes, sir. 

Q. When did you next see that will ? A. When we went 
to the hospital and got it from a Mr. McGreevy in the 
office of the hospital. 

Q. Did you know Reverend Ashbury before? A. No, sir. 

********** 

Q. Did you contact him in connection with the signing or 
the witnessing of this will ? A. I think I called him, sir. 

Q. Did you know Doctor Moliler prior to the October 3d? 
A. No, sir; I did not. He happened to be the doctor on 
duty that night—or available. Whether he was on duty, I 
am not sure; but he was available in the hospital. 

Q. Had you ever seen him before? A. Not to my knowl¬ 
edge, no, sir. 

189 Q. You w r ere made executor of this last will and 
testament of Mrs. Bohannon, were you not? A. Yes, 

sir. 

Q. By whose suggestion, if anyone? A. By Mrs. Bo¬ 
hannon. 

********** 

190 By Mr. Law r rence: 

Q. Do you recognize this as the last will and testament 
of Blanche Bohannon, which was admitted into evidence? 
A. Yes, sir. This is the paper that was signed in the hos¬ 
pital room. 

Q. Did you see the signatures affixed to that 

191 paper? A. I certainly did, sir. 

Q. Did you see Blanche H. Bohannon sign that 
paper? A. Yes,-sir. 

Q. Is that her signature on that paper? A. Yes, sir. 

Q. Were Reverend Ashbury and Doctor Mohler present 
at the time Mrs. Bohannon signed that paper? A. Yes, sir. 
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Q. Did she sign that paper in their presence? A. Yes, 
sir. 

##***##*** 

Moses D. Fitzgerald. 

* * # # # # # # *!* 

192 Q. And your address, please. A. Route 1, Vienna, 
Virginia. 

Q. Mr. Fitzgerald, tell us whether or not you knew the 
decedent, Blanche H. Bohannon. A. Yes, I did. 

Q. Over what period of time? A. Since 1922. 

Q. What was your relationship with Mrs. Bohannon. A. 
During the whole period, from 1922? 

Q. Generally. A. Well, we knew the family. 

# * * # m # * * # # 

193 Q. And from that time on, what was your rela¬ 
tionship with Mrs. Bohannon? A. Well, I helped 

her with looking after her property to some extent. I de¬ 
livered groceries to her. I brought her down home, and 
would take her out to our home for week-ends. T would 
take her to the hospital, drive her downtown and take her 
back, and things of that nature. 

**#*##### * 

194 Q. Now let us cover the period of 1951. Let us 
confine your testimony to the time prior to her death 

in 1951. Tell us what if any bu-siness relationship you had 
with Mrs. Bohannon during that time. A. Well, as I say, 
I looked after paying her bills for her when she would call 
me to come out, and I would go out there and pay her bills 
for her, the miscellaneous store bills, take her groceries. 

* * # # * * * # # * 

Q. Mr. Fitzgerald, did you have occasion to visit her in 
the hospital during her second hospitalization, that is, in 
September of 1951? A. Yes, I did. 
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Q. On what day? A. On September the 14th. That 
was after I took her to the hospital, on the 14th, I visited 
her in the hospital. 

Q. And did you visit her at any other time in the hos¬ 
pital ? A. On September the 21st. 

195 Q. On those two occasions you visited her? A. 
Yes, sir. 

Q. Tell us what, if anything, you observed with respect 
to her mental condition at that time. A. Well, her mental 
condition seemed to be getting worse. 

The Court. No. Tell u-s what you saw' and observed, 
without characterizing it. 

The Witness. Well, when I w’ould talk to her, she w r ould 
be talking and she would stop and she ■would say “I can’t 
think,” and she would get on some other subject. 

* * * * ****** 

196 Robert C. Fitzgerald 

********** 

Q. Your name is Robert C. Fitzgerald? A. That is cor¬ 
rect. 

Q. Are you the son of Mr. M. D. Fitzgerald wiio just tes¬ 
tified? A. That is correct. 

Q. What is your residence address? A. 307 Poplar 
Street, Falls Church, Virginia. 

Q. In what business are you engaged? A. I am a judge 
of the Trial Justice Court of Fairfax County. 

********** 

Q. Did you know the late Blanche II. Bohannon? A. I 
did. 

Q. For how long? A. All my life. 

Q. Did you have occasion to visit Mrs. Bohannon 
in the Bon Secours Hospital in September of 1951? 

197 A. I did. 

Q. Was there one or more visits? A. I made one 

visit. 


99 


Q. On what day? A. On September the 22d, a Saturday, 
of 1951. 

Q. Did you have any discussion with Mrs. Bohannon at 
that time? A. I did. 

Q. Relate it for us, please. A. My whole visit? 

Q. Yes, the substance of it. Tell us whether or not you 
had any discussion with her of a business nature. A. I did. 
She at one point in my visit brought up the matter of a 
will. She seemed very disturbed and worried concerning 
the matter that she had either signed a will that she did not 
want to sign, or signed some instrument that she thought 
was a will, or that somebody wa-s making or going to make 
her sign a will. And she wanted to discuss that with me. 
And she told me of that situation. And at one point she 
was very upset about it. 

Do you want me to continue from there? 

Q. Yes; go right ahead. A. I told her that, to ease her 
mind, if she wanted me to, I would fix a blank will that she 
could till in the devisee clauses in. 

198 Q. What are devisee clauses? A. Clauses leaving 
her property, whatever it was, to whomever she 
wanted to leave it to. That I would merely make out the 
usual blank heading clause and attestation clause, and let 
her put in there whatever she wanted. That seemed to 
please her very much. I stepped out of the room, secured 
some paper, and in my own handwriting, or printing, made 
out such a paper. 

I took it back to her, and she lost all interest in it. She 
just told me to put it in the night stand; that she would 
think about it later. And she seemed at that point to have 
forgotten everything she had told me before. I put the 
paper in the small stand beside her bed, and shortly after 
that left her. j 

Q. With respect to when you entered the room, tell us 
whether or not she knew you. A. She did not, at first. 

Q. How did that manifest itself? A. I came to the door. 
There were two people in the room, two patients, Blanche 
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and one other woman. She was slightly propped up in 
bed so that she could see out the door. I walked up to the 
door and said “Hello, Aunt Blanche.” I called her 
“Aunt,” although she was not my aunt. 

She looked at me and stared and said “Who is it?” 

I then walked on in the room and stood beside her 

199 bed, and -she still wanted to know who it was. When 
I told her who it was, she then recognized me. 

The Court. Was the room partly dark? 

The Witness. No, sir. It was well lighted, as I recall it. 

Bv Mr. Simmons: 

•> 

Q. Tell us whether or not in connection with that dis¬ 
cussion any point was made by Blanche Bohannon with re¬ 
spect to preferring one of her brothers or sisters as against 
another. A. There was no mention to me of any prefer¬ 
ence, of anyone, at that point. 

Q. During your entire relationship with Mrs. Bohannon 
did you ever hear her express a preference for Clara Har- 
ver? A. No, sir; quite to the contrary. 
***###*#*# 

200 Q. Do you know whether or not a member of your 
family is seeking monev from this estate? A. A 

member of my family? Yes, sir; my father is. 

Q. The man that preceded you on the stand? A. That is 
right, sir. 

Q. Wasn’t that why you were in Baltimore on that par¬ 
ticular dav, to trv to get Blanche Bohannon to draft a will 
favoring your father? A. No, sir; it was not. 

Q. Why did you take this unusual interest in explaining 
to her that vou could draft a will and have it executed at 
that time? A. Because she was very upset about having 
made a will she didn’t want to make, or thought she had 
made one; and I thought that would ease her mind. 
##*####### 
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203 Mr. Simmons. Your Honor, at this time I would 
like the jury to examine the signature on the will, in 
relationship to Plaintiff’s Exhibits 1, 2 and 3. | 

The Court. You can do that as a matter or argument 
later on. 

Mr. Simmons. Very well, Your Honor. 

Now, Your Honor, I have a certified copy of the death 
certificate— 

* * * * # * * * * * 

Mr. Simmons. May we offer it in evidence, Your Honor, 
and have it marked Plaintiff’s Exhibit No. 4? 

* • * • * * * * *'• 

The Court. Very well. Let it be received. 

(Certified copy of death certificate was marked and re¬ 
ceived in evidence as Plaintiffs’-Caveators’ Exhibit No. 4.) 

********** 

206 Mr. Simmons. We will abandon No. 1 and 3 is¬ 
sues, as -set forth in the order framing issues, dated 
the 28th of January, 1952, and we wish to proceed on the 
other three issues as framed in that order. 

The Court. The three issues, then, are Question No. 2, 
mental capacity; Question No. 4, undue influence; and Ques¬ 
tion No. 5, fraud, or, rather, coercion, fraud or duress. 
Mr. Simmons. Yes, sir. 

* * * * * # * * • • 
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The facts as mentioned in the brief of the appellant are 
substantially correct, but in order that the Court may have 
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Baltimore on September 9, 1951. On September 12, at the 
suggestion of her attending physician Dr. Cunningham, she 
wrote a will which was attested by two nurses. This will 
was later destroyed by Blanche Bohannon. On October 3 
she was moved to a private room by her sister, Clara Har- 
ver who agreed to pay the difference between the costs of 
the private room and the semi-private room in which she 
had previously been. On the afternoon of October 3 
Thomas F. Dempsey, a member of the Maryland Bar, went 
to the room of Blanche Bohannon and with no one else 
present discussed with her the making of a will. Mrs. 
Bohannon gave to him the terms of the will and he drew 
the will in his office and returned that evening to have it 
signed and attested. He met Reverend Ashbury, one of 
the witnesses, who had been requested to act as a witness 
by Mrs. Bohannon, in the office of the hospital. The other 
witness Dr. Mohler, the resident physician of the hospital, 
suggested as a witness by deceased’s attending physician, 
was called and he met Mr. Dempsey and Rev. Ashbury at 
the office. They went to the room of Mrs. Bohannon where 
the will was read, discussed, signed and witnessed. The 
will was given to Mrs. Bohannon and after her death Mr. 
Dempsey obtained the will from the hospital office and 
offered it for probate. The caveat was then filed by vari¬ 
ous brothers and sisters of the deceased. 

STATEMENT OF POINTS 

(1) That the Court did not err in directing a verdict for 
the defendants on issue number 2 (testamentary capacity). 

(2) That the Court did not err in directing a verdict for 
the defendants on issue number 4 (undue influence). 

(3) That the Court did not err in directing a verdict for 
the defendants on issue number 5 (coercion, fraud, or du¬ 
ress). 



SUMMARY OF ARGUMENT 


The appellees (hereinafter called defendants) maintain 
that the will offered for probate was validly executed by 
the deceased and that at the time she executed the will the 
deceased was of sufficient mental capacity to execute a valid 
will; that the appellants (hereinafter called plaintiffs) 
did not offer sufficient evidence on the question of testa¬ 
mentary capacity to present the case to the jury. 

The appellees also maintain that the plaintiffs did not 
present sufficient evidence on the question of undue influ¬ 
ence, coercion, fraud, or duress to give the case to the jpry. 
The will was not **extracted from the decedent” by undue 
influence, fraud and coercion of Clara Harver and the 
terms of the will are not due to the “machinations” of 
Clara Harver, but are the expressed intent of the testatrix. 

Plaintiffs did not make out a prima facie case nor did 
they present any evidence from which the jury if given the 
case might presume or infer lack of testamentary capacity 
or undue influence. 

ARGUMENT 

1. The Court did not err in directing a verdict for the de¬ 
fendants on issue number 2 (testamentary capacity), but on 
the contrary the testatrix was of sufficient mental capacity at 
the time she executed the will to make a valid instrument. 

It must be admitted that it is very difficult to offer evi¬ 
dence to show that a person was not mentally capable of 
making a will and that a great deal must be presumed and 
inferred from surrounding circumstances. However, it 
likewise must be admitted that such presumptions and in¬ 
ferences must be drawn from facts and not from the imagi¬ 
nations of biased witnesses or the attorney for the plain¬ 
tiffs. Throughout the trial the attorney for the plaintiffs 
was advised by the Court that if he was to testify he could 
be sw r orn as a witness. However, this did not keep him 
from offering his alleged evidence and arguments by way 
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of questions to the witnesses. A perusal of the arguments 
offered for the appellants shows that the attorney in draw¬ 
ing up such arguments, has strayed from the actual evi¬ 
dence offered and has interpolated throughout what he 
wushes the evidence might have been. We have no less than 
six or seven expressions by the appellants such as “fair 
and reasonable inferences” (Brief 6), “tends to show” 
(Brief 8), “it is a reasonable presumption” (Brief 10), 
but no evidence was offered from which to draw these pre¬ 
sumptions and inferences. 

On the question of testamentary capacity the plaintiffs 
cite many instances from the record to show the physical 
disability and illness of the deceased. For example, Dr. 
Mohler is cited as saying that the deceased was “uncon¬ 
scious at times” (App. 29), but at the same time the plain¬ 
tiffs do not tell us when those times were in relation to the 
time of the execution of the will. Dr. Cunningham, chief 
witness for the plaintiffs, testified as to the condition of the 
deceased on October 3, 1951 in quite some detail, but yet 
he admits that the only reason he knew that he saw the 
deceased on October 3 was “because the nurse’s notes state, 
in addition to other things, ‘patient seen by Dr. Cunning¬ 
ham’ ”. 

In summing up their argument on the question of 
testamentary capacity, plaintiffs cite a number of cases 
from other jurisdictions, none of them from the District 
of Columbia. Martin v. Harsh, 231 HI. 384, 83 N. E. 164, 
13 LRA (N.S.) 1000 says: 

“The question in all cases is not whether a person’s 
mind is impaired nor whether he is afflicted by any 
form of insanity, but whether the powers of his mind 
have been so affected by his disease as to render him 
incapable of transacting business like that in question.” 

This case is relied upon by the plaintiffs yet their own 
witness, Dr. Cunningham on direct examination told us 
that the deceased vras “rational most of the time” (App. 
50). On cross examination he told us that the deceased, 
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as of September 12 was “perfectly able to execute a 
responsible statement” (App. 56). Then on redirect 
examination by the plaintiffs 7 attorney he told us that there 
was no reason to drive in on October 3 to witness the will 
when somebody at the hospital could be a witness (App. 
57). Dr. Mohler who was the resident physician of the 
hospital and saw the deceased frequently, testified that 
not only did he think the type of cancer this patient had 
would not affect her mental capacity, but directly said 
“I don’t think it would have anything to do with her mental 
condition” (App. 22). He further stated that from the 
conversations and his observations on the evening of 
October 3 that the deceased was mentally capable of execut¬ 
ing a will (App. 25). Reverend Ashbury, one of the attest¬ 
ing witnesses, in no uncertain terms, stated that the 
testatrix on the evening of October 3, 1951, was of sound 
mind and said “If I had thought she was of unsound mind, 
I would never have been a witness to the Will.” (App. 35) 

Brosnan v. Brosnan, 54 App. D. C. 73, 263 U. S. 345. 

“The burden of proof on the issue of whether the 
testator at the time of executing the will was of sound 
and disposing mind and capable of executing a valid 
deed or contract is upon the caveator.” 

j 

Barbour v. Moore, 4 App. D. C. 535, 547. 

“The incapacity alleged must exist at the time of 
making the will.” 

Certain it is that the plaintiffs did not show any mental 
incapacity at the time of the making of the will on the part 
of the deceased nor did they present sufficient evidence 
from which testamentary incapacity could be presumed. 

2. The Court did not err in directing the verdict for the 
defendants on issue Number 4 (undue influence). 

3. The Court did not err in directing a verdict for the de¬ 
fendants on issue Number 5 (coercion, fraud, or duress). 
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Plaintiffs have treated Points 2 and 3 together in their 
argument and defendants will do likewise. 

Plaintiffs did not offer sufficient evidence on the question 
of undue influence, coercion, fraud or duress in order for 
the Court to present the case to the jury. Further, the 
will was not 44 extracted from decedent’’ by undue in¬ 
fluence, fraud and coercion of Clara Harver or any other 
person and the terms of the will offered for probate are 
those which express the wishes of the decedent. 

In MacMillan v. Knost, 75 App. D. C. 261, 262, the Court 
said: 

“Any influence which amounts in law to undue in¬ 
fluence so as to constitute grounds for annulling a will 
must result from improper means and practices. An 
unconscionable advantage must have been gained over 
the testator; an advantage of such force or coercion as 
to destroy the testator’s volition. Undue influence may 
come either through threat or fraud; but, however 
exercised, it must, in order to avoid the will, destroy 
the free agency of the testator at the time when the 
instrument is made.” 

“Influence gained by kindness and affection will not 
be regarded as undue if no imposition or fraud be 
practiced, even though it induce the testator to make 
an unequal and unjust disposition of his property in 
favor of those who have contributed to his comfort, 
and ministered to his wants, if such disposition is 
voluntarily made. ’ ’ 

“One has the right to influence another to make a 
will in his favor. He may lay his claims for prefer¬ 
ment before the testator. They may be based on kin¬ 
ship or friendship or kindness or service or any other 
sentimental or material consideration. One can use 
argument and persuasion so long as it is fair and 
honest and does not go to an oppressive degree where 
it becomes coercive and destroys the freedom of the 
testator to decide and act according to his own judg¬ 
ment and desires.” 


In Mann, et ol . v. Cornish, 87 U.S. App. D. C. 110, decided 
on June 12, 1950, in sustaining a directed verdict on the 
part of this Court, the Court of Appeals held: 

“More than a suspicion or a seemingly unnatural 
disposition is required to set aside a will on ground 
of fraud or undue influence.’’ 

Again in his argument to show that the will of the de¬ 
ceased was induced by undue influence or coercion, the 
attorney for the plaintiffs indulges in wishful thinking as to 
what the evidence was. In so many words he accuses Mr. 
Dempsey, a member of the Bar of the State of Maryland, 
the executor of the will and the attorney who drew it at 
the request of the deceased, with direct collusion with 
Clara Harver, the chief beneficiary, and further alleges 
that Mr. Dempsey was not telling the truth on the stand. 
He tells us that Harry Tomlinson visited his sister on the 
afternoon of October 3, 1951, and says that Mr. Tomlinson 
did not see Mr. Dempsey. The truth of the matter is 
that Mr. Tomlinson did state that he was in the hospital 
on the afternoon of October 3, but no mention whatsoever 
was made of whether or not he saw Mr. Dempsey at that 
time (App. 86). 

Plaintiffs argue that the “presumption” is that Clara 
Harver came to Washington, investigated the status of 
the decedent’s affairs and destroyed a prior will. There 
is no evidence whatsoever to the effect that Clara Harver 
ever came to Washington prior to the death of the decedent 
nor is there any evidence to the effect that there was a will 
in Washington to be destroyed. Harry Tomlinson told us 
that he was shown a paper in Washington with some nota¬ 
tions on it that “all were to share and share alike,’’ but 
he said “I don’t know whether it was a will or not” (App. 
83). The plaintiffs infer that Clara Harver had her 
sister Blanche placed in a private room in order to give 
privacy to the ceremony surrounding the execution of the 
will. Would it not be more reasonable to infer that Clara 
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Harver put her sister Blanche in a private hospital room 
to give her some ease and comfort during her dying days? 
The plaintiffs’ own witness, Mrs. Venable, testified that the 
deceased wras happy at being in a private room, and that 
Mrs. Harver w r as paying the difference (App. 67). 

As a further example of the plaintiffs’ attorney testify¬ 
ing, we have his argument to the effect that “the concern 
or worry manifested by the testatrix about a will as testi¬ 
fied to by Mr. Robert C. Fitzgerald (App. 99) was the 
pressure being exerted by Clara Harver”. Mr. Fitz¬ 
gerald did testify that the deceased w’as worried about 
making a will but said nothing whatsoever about Clara 
Harver. 

Throughout the trial the attorney for the plaintiffs made 
much of the fact that the caveators knew’ nothing what¬ 
soever about the existence of this will nor any of its terms 
or conditions. The best answer to this is the language of 
the Court (App. 75). 

In summing up the second part of his argument the 
attorney for the plaintiffs has listed eleven conclusions 
which wrere not proven by the evidence, nor were they fit 
presumptions. Let us answrer each conclusion in turn. 

a. The existence of such a will wras never proven. 

b. There wras no evidence to show’ that Clara Harver 
destroyed the will of September 12, 1951, or that she even 
had knowledge of such a will. On the contrary, Reverend 
Ashbury stated that the deceased “had torn it up and put 
it in the w’aste basket”. (App. 32). 

c. The actions of Clara Harver, testified to by the in¬ 
terested witnesses and plaintiffs, vrere not such as to place 
her in a confidential and fiduciary relationship. She did 
not handle any business for the testatrix. 

d. Again Mr. Dempsey is accused of unethical conduct 
wrhereas the truth of the matter is that the terms of the 
will were the expressed intent of the deceased. Dr. Mohler 
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(App. 22-23); Rev. Ashbury (App. 33, 38), and Thomas F. 
Dempsey (App. 87-88, 94-95). 

e. Mr. Dempsey testified that he received the will from 
the hospital office (App. 96). 

f. Barbour v. Moore, 4 App. D. C. 535, 547. 

“The right of making a will and disposing Of one’s 
property as he pleases, even to gratify partialities or 
prejudices, and even to the exclusion of those of near 
and close blood connection with him, is among the 
dearest and most sacred rights of the citizen, secured 
by the law.” 

As far as the testimony revealed, the terms of the will 
were not made known to anyone, including Clara Harver. 
It is not shown that the will was under control of Clara 
Harver at any time or at any time put in her possession or 
in the possession of Mr. Dempsey subsequent to its execu¬ 
tion. 

g. The case above cited fully answers plaintiffs’ argu¬ 
ment. 

j 

h. Testimony of the plaintiffs and their witnesses was 
shaken on cross examination. Variations of their testi¬ 
mony on cross examination is noted. Clara Harver was 
not called by the defendants as her testimony was not 
necessary. However, plaintiffs could have made her their 
witness at any time since she was in the courtroom during 
the entire trial. We may assume that the plaintiffs and 
their witnesses have presented completely unbiased testi¬ 
mony, but nevertheless the record discloses nothing from 
which the jury could find for plaintiffs. In such an 
instance, the Court had not only the right, but the duty 
to direct a verdict in favor of defendants. In the case of 
Gunning v. Cooley, 281 U. S. 90, affirming 58 App;. D. C. 
304, the Court stated, 

“there must be evidence upon which a jury can prop-r 
erly proceed to find a verdict for the party producing 
it, upon whom the onus of proof is imposed.” 
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In this case, a directed verdict by the trial judge 
was affirmed by the Appeals Court and reaffirmed by the 
Supreme Court. 

i. The deceased requested Reverend Ashbury, one of 
the witnesses, to be a witness (App. 32), and Dr. 
Cunningham, the attending physician and one of the wit¬ 
nesses for the plaintiffs, suggested the other witness (App. 
56). 

j. This paragraph deals entirely with the physical con¬ 
ditions of the testatrix which both doctors testified had 
no effect on the testamentary capacity of the testatrix. 

k. The reason for Clara Harver’s action in placing the 
testatrix in a private room is that of the plaintiffs’ attorney 
and is not supported by the evidence. Both of the wit¬ 
nesses to the will were reputable persons, disinterested as 
regards the terms of the will, and fully cognizant of the 
testamentary capacity of the testatrix, which was all that 
was necessary. 

The case of Wiggins vs. Smith, 87 TJ. S. App. D. C. 112 
relied upon by the plaintiffs had a different set of facts. In 
that case the chief beneficiary handled all the affairs of 
the testatrix, gave the attorney instructions as to the con¬ 
tents of the will, and arranged for the witnesses to the 
will. The beneficiary gave the will to one of the witnesses 
and after the execution of the will this witness returned it 
to the beneficiary. Certainly under those facts the Court 
was justified in submitting the case to the jury and the 
evidence supported the verdict of the jury. The facts in 
the present case are not even near such evidence. 

The case of Towson v. Moore, 11 App. D. C. 377 gives us 
the Supreme Court’s definition of undue influence in the 
case of a will as follow’s: 

“Undue influence says the Supreme Court of the 
United States in the case of Conley v. Nailor, 118, 
U. S. 127, 134 “The undue influence for which a will 
or deed wdll he annulled must be such as that the party 
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making it has no free will but stands ‘in vinculis’. It 
must amount to force or coercion, destroying free 
agency.” 


“The presumption of its exercise does not arise 
except when an advantage has accrued to a party under 
conditions of existing fiduciary or confidential rela¬ 
tions which make it incumbent on the party to show 
the fairness of the transaction drawn in question. In 
general the burden of proving such undue influence is 
on the party alleging it.” 


The record does not disclose any such influence in the 
present case. Clara Harver was not in a confidential or 
fiduciary relationship with the testatrix. There was no 
necessity for her to show the fairness of her actions or 
the result thereof. The plaintiffs have failed to support 
the allegation of undue influence. Hopkins v. Baltimore 
and Ohio Railroad Company, 65 App. D. C. 167. Thus, we 
see that the Court not only exercised a right to direct a 
verdict in the present case but, further, had the duty to 
do so. 


CONCLUSION 

Considering the evidence offered by the plaintiffs, as 
did the Court below, there is only one conclusion and that 
is, that the Court below did not err in directing a verdict 
for the defendants on all counts. The plaintiffs did not 
carry the burden of proof in showing the lack of testa¬ 
mentary capacity on the part of the testatrix nor did they 
show any undue influence, coercion, fraud or duress on the 
part of Clara Harver or any other person in inducing the 
testatrix to make the will. The court below was well within 
its jurisdiction in refusing to submit the questions to the 
jury. Accordingly, the judgment should be affirmed. 

Respectfuly submitted, 

i 

Thomas B. Lawrence, 

John B. Cullen, 

Attorneys for Appellees 



